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1	 	 INTRODUCTION	AND	OUTLINE	OF	
THE	PROBLEM

The organisation and financing of hospital care in Germany 
are ongoing topics of political discussion. Contributing sig-
nificantly to this are continual challenges, such as the general 
development of costs in healthcare; advancements in medicine 
along with the necessity for investments and a continuous ad-
aptation of the medical infrastructure; changed expectations 
on the part of patients1; the interest in participating in an eco-
nomically attractive growth market; and the demographic 
evolution in an aging society. While the density of hospitals 
and the financial structure of the inpatient sector in Germa-
ny is overall at a high level in comparison internationally, ef-
fects have, nevertheless, emerged through an overriding focus 
on cost reduction on the part of health insurers and revenue 
growth on the part of providers, effects that give cause for 
concern in regard to patient welfare as an essential normative 
standard. Among other things, volume growth in treatment 
services may be pertinent to such effects. These offset not only 
the intended effect of cost reduction, but also lead, just as do 
reductions in treatment services, to questions about the in-
dividual medical justification. Furthermore, the focus on es-
pecially profitable treatment procedures is at the expense of 
other necessary treatment options. The work conditions of the 
personnel employed in hospitals are worsening due to lack of 
time and chronic overload, so that the sector’s attractiveness 
for new skilled workers is falling and, in the meantime, there is 
a shortage in skilled workers.

Such developments have considerable impacts on patient 
welfare and its normative function as a guiding principle of 
healthcare. Patient welfare not only involves the physical and 

1	 In	the	interest	of	gender	equality	this	Opinion	uses	“he/she”	or	“she/he”	
alternately.
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psychological situation gauged according to medical standards. 
Central evaluative criteria of whether patient welfare is being 
ensured also include the quality of treatment, the self-deter-
mination of patients as well as justice in terms of access to and 
distribution of scarce resources. These criteria mark the ethical 
guiding framework of the inpatient care system.

With the GKV-Versorgungsstärkungsgesetz (Care Provi-
sion Strengthening Act)2 and the Krankenhausstrukturgesetz 
(Hospital Structures Act)3, the German Bundestag agreed in 
2015 to reforms that are aimed in an enhanced manner at a 
profile based on quality criteria. The demand of the Hospital 
Structures Act to guarantee care that is of “high quality” and 
“patient-friendly,” focuses on the patient and his/her welfare 
and ties the future calculation of resources to this standard. 
Nevertheless, a substantial challenge will consist, as demanded 
by the law, in defining more closely the criteria for care that 
is of high quality and patient-friendly and in ensuring their 
transparency for patients and society.

>> Against this background, the German Ethics Council 
deems it appropriate to examine hospital care in Germany 
from an ethical perspective. There are good reasons to fo-
cus on the hospital, since this can be viewed as paradigmat-
ic for qualitative developments in the healthcare system 
and allows one to identify different specific problems:

>> The hospital sector represents, at about 68 billion euros, 
the largest block of expenses within the expenditures of the 
statutory health insurance (194 billion euros in total).4

>> Hospital treatments are acquiring ever-greater signifi-
cance, contrary to prognoses up to now. Their number has 
risen in the years between 2009 and 2014 from 18.2 million 

2	 Gesetz	zur	Stärkung	der	Versorgung	in	der	gesetzlichen	Krankenversicherung	
of	16 July	2015	(BGBl. I,	1211).

3	 Gesetz	zur	Reform	der	Strukturen	der	Krankenhausversorgung	of	10 De-
cember	2015	(BGBl. I,	2229).

4	 GKV-Spitzenverband	2016,	5,	22.
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to 19.5 million, albeit with a decreasing average length of 
stay.5

>> In the hospital, different actors with varying interests en-
counter each other in one place: patients and their rela-
tives; doctors, nurses and professionals from psychosocial 
and therapeutic occupational groups; as well as hospital 
managers and economists. This gives rise to a high de-
mand for competence in communication, organisation and 
coordination.

>> Due to the change in living situation and temporary loss of 
the familiar domestic everyday world, patients in hospitals 
are, unlike those in outpatient care, exposed to addition-
al psychological burdens and restrictions in their personal 
freedom of development.

In the present Opinion, ethical problems are analysed that 
arise on the level of the hospital, especially from structural 
conditions defined at the superordinate level of allocation. 
Hospitals have to provide their care services against the back-
drop of political guidelines and under economic demands, 
which in part have problematic impacts on the decisions of 
doctors and nurses and hence on patient welfare. The German 
Ethics Council is aware that it has taken into consideration, 
given the focus of its reflections on the orientation towards pa-
tient welfare in the hospital sector, only a section of a much 
broader problematics.6 So, for example, one could in princi-
ple also consider more strongly the questions of income and 

5	 Statistisches	Bundesamt	2015a,	9.	On	the	basis	of	the	numbers	from	2008,	
the	figure	of	19.3	million	hospital	treatments	was	forecast	for	the	year	2030	
(Statistische	Ämter	des	Bundes	und	der	Länder	2010,	11 f.).

6	 In	its	Opinion	on	“Nutzen	und	Kosten	im	Gesundheitswesen –	Zur	norma-
tiven	Funktion	ihrer	Bewertung”	(“Medical	Benefits	and	Costs	in	Health-
care:	The	Normative	Role	of	Their	Evaluation”)	from	2011,	the	German	
Ethics	Council	has	already	described	the	problems	that	arise	in	ensuring	
an	adequate	patient	care	on	the	different	levels	at	which	decisions	must	
be taken about the allocation of medical goods. The main focus is on the 
challenges that arise in the health-care system for the just distribution of 
resources given their scarcity; this was investigated through the example 
of	the	cost-benefit	analysis	of	medications	(Deutscher	Ethikrat	2011).
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financing; the influence of extra-medical factors on people’s 
health status; or even an increase in patient welfare through 
a greater interchange between the various sectors (outpatient, 
inpatient, rehabilitative, nursing care, integration support). If 
these influencing factors were taken into consideration more 
strongly, the reflections undertaken here on measures neces-
sary for implementing patient welfare would possibly acquire 
a different emphasis. However, such a comprehensive analysis 
and assessment would exceed the scope of this Opinion.

With this Opinion, the German Ethics Council presents 
recommendations for a rigorous orientation of hospital care 
towards patient welfare.
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2	 	 OVERVIEW	OF	THE	HOSPITAL	CARE	
SYSTEM	IN	GERMANY

2.1		 Structure

Pursuant to Section 107 (1) of the Fünftes Buch Sozialgesetz-
buch (SGB V, Fifth Book of the Social Code), hospitals are “fa-
cilities which are in the service of hospital treatment or assis-
tance at birth; exist in a medically professional manner under 
continuous physician-based guidance; have at their disposal 
diagnostic and therapeutic options corresponding to their 
public service mandate and work according to scientifical-
ly recognised methods; are established to recognise patients’ 
illnesses principally through medical and nursing assistance, 
to heal, to prevent their worsening, to alleviate complaints of 
illness or to render assistance at birth by means of medical, 
nursing, functional and medical-technical personnel, available 
at any time; and in which patients can be accommodated and 
fed”.

In 2014 in Germany, there were approximately 2,000 hos-
pitals with almost 501,000 beds.7 Of these, 455,496 beds ac-
counted for 1,646 so-called general hospitals, which are, on the 
one hand, not purely day- or night-clinics and, on the other, 
not limited to beds for psychiatric, psychotherapeutic, neu-
rologic and geriatric patients.8 In comparison to other OECD 
countries (2013), the frequency of general hospitals in Germa-
ny (quantity in relation to population) lies in the upper third.9 
A corresponding comparison of hospital bed density shows, 

7	 Of	the	1,980	hospitals	existing	in	Germany	in	2014,	with	500,680	beds,	
there	were	589	operated	by	public	bodies	(240,195	beds);	696	by	non-profit	
ones	(169,477	beds)	and	695	by	private	ones	(91,008	beds)	(Statistisches	
Bundesamt 2015b, 14).

8	 Statistisches	Bundesamt	2015b,	15.
9	 OECD.Stat	(http://stats.oecd.org)	see	Health : Health Care Resources : Hos-

pitals [2015-11-10]. Long-term care facilities are not included here.
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moreover, that Germany disposes of one of the highest capac-
ities in hospital beds.10

Hospital treatment is acquiring an ever-greater signifi-
cance. Essential factors for this are demographic evolution, 
especially the increasing life expectancy of the population, 
but also the increasing undersupply in the outpatient sec-
tor, particularly in rural areas. The number of hospital treat-
ments rose over the years 2009 to 2014, contrary to progno-
ses, from 18.2 to 19.5 million.11 However, the average length 
of stay sank continuously. It was at 12 days in 1994; 8 days in 
2009; and 7.4 days in 2014.12 Nevertheless, the length of stay 
per treatment period is at a high level in OECD comparison 
(2013).13 However, such numbers can always only be inter-
preted against the background of, among other things, the 
interlinking of the inpatient with the outpatient care system 
as well as with a view to the different possibilities for access 
to the latter.

The total amount of hospitals in Germany has consistently 
declined in the last two decades.14 In the process, the percent-
ages of public15 and non-profit16 ownerships have continuously 

10	 OECD.Stat	(http://stats.oecd.org)	see	Health : Health Care Resources : 
Hospital beds [2015-11-10]. For a detailed analysis of the inpatient sector in 
international	comparison,	see	Warschke/Lauerer/Nagels	2015.

11	 Statistisches	Bundesamt	2015a,	9.	On	the	basis	of	the	numbers	from	2008,	
the value of 19.3 million hospital treatments was predicted for the year 
2030	(Statistische	Ämter	des	Bundes	und	der	Länder	2010,	11 f.).

12	 Statistisches	Bundesamt	2015b,	11.
13	 OECD.Stat	(http://stats.oecd.org)	see	Health : Health Care Utilisation : Hos-

pital aggregates	(Variable:	Curative care average length of stay) [2015-11-10]. 
The numbers refer to curative care (without rehabilitation, long-term and 
palliative care).

14	 In	1991,	there	were	2,411	hospitals	with	665,565	beds,	while	in	2014	only	
1,980	hospitals	with	500,680	beds	were	still	registered	(Statistisches	
Bundesamt	2015b,	14).	It	should	be	noted,	however,	that	fewer	hospitals	are	
identified	as	facilities	due	to	the	consolidation	under	one	institutional	label	
of formerly independent hospitals.

15 Public hospital operators are, for example, the federal government, federal 
states, counties, cities and municipalities.

16	 Non-profit	hospital	operators	are,	for	example,	churches,	charities	and	
private foundations.
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decreased in favour of private ones.17 If in 1991 46.0 percent of 
hospitals were public, 39.1 percent non-profit and 14.8 percent 
private, in 2014 only 29.7 percent of hospitals were still pub-
lic, 35.2 percent non-profit and 35.1 percent already in private 
hands.18

Nevertheless, in 2014 almost half of all beds were in the 
comparatively large public hospitals (48.0 percent), while 
non-profits provided 33.8 percent of available beds, private 
ones 18.2 percent.19 From an economic perspective, an es-
sential difference between private operators of hospitals and 
public and non-profit ones is revealed in the designated pur-
pose: “The primary effect of commercial activity […] is the 
realisation of profits; the secondary effect, in contrast, the 
fulfilment of demand.”20 This is an expression of the consti-
tutionally protected occupational and competitive freedom of 
the legal operators of private hospitals.21 Pursuant to Section 
5 (1) no. 2 of the Krankenhausfinanzierungsgesetz (Hospital 
Financing Act)22, the participation in general hospital care of 
hospitals in private ownership requires that these are for the 

public benefit in the sense of Section 67 of the Abgabenord-
nung (Fiscal Code). Such hospitals are publicly supported if 
not less than 40 percent of yearly hospital days or calculation 
days are attributable to patients for whom only rates for gen-
eral hospital services are charged (see Section 7 of the Krank-
enhausentgeltgesetz [Hospital Fees Act]23, Section 10 of the 

17	 Pursuant	to	Section	30	of	the	Gewerbeordnung	(Trade,	Commerce	and	In-
dustry	Regulation	Act)	from	22 February	1999	(BGBl. I,	202),	last	amended	
through	Article	10	of	11 March	2016	(BGBl. I,	396):	licensed	profit-making	
enterprises.

18	 Statistisches	Bundesamt	2015b,	8.
19	 Ibid.
20 Thus Eichhorn 1975, 24.
21	 Wernick,	in:	Huster/Kaltenborn	2010,	section	16C	para.	8 ff.
22	 Gesetz	zur	wirtschaftlichen	Sicherung	der	Krankenhäuser	und	zur	Regelung	

der	Krankenhauspflegesätze	of	29 June	1972	(BGBl. I,	1009),	revised	through	
the	notice	of	10 April	1991	(BGBl. I,	886),	last	amended	by	Article	1	of	the	Act	
of	10 December	2015	(BGBl. I,	2229).

23 Gesetz über die Entgelte für voll- und teilstationäre Krankenhausleistungen 
from	23 April	2002	(BGBl. I,	1412,	1422),	last	amended	by	Article	4	of	the	Act	
from	10 December	2015	(BGBl. I,	2229).
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Bundespflegesatzverordnung [Federal Ordinance on Hospital 
Nursing Charges]24), i.e., for whom as well no optional ser-
vices were agreed upon.25 Publicly assisted hospitals in private 
ownership thus must take part to a corresponding extent in 
the general care of statutorily insured patients.

In 2014 bed occupancy was 77.4 percent; in this regard, 
relatively small differences exist amongst the forms of owner-
ship mentioned. The average bed occupancy was 79.4 percent 
in public hospitals, 75.7 percent in non-profit ones and 75.6 
percent in private ones.26 Larger differences exist amongst dif-
ferent specialised departments.27

The state hospital planning of the German federal states 
is supposed to ensure a needs-based care. The specialist de-
partments and bed numbers are determined in the public 
service mandate. This planning of the supply framework and 
of inpatient capacities is incumbent on the federal states and 
takes into account various care levels that are not uniformly 
defined. Roughly speaking, the following classification can be 
made: primary-care hospitals (in German: Grundversorgung) 
dispose of at least one department of internal medicine or of 
surgery, without having separate departments for subareas of 
a specialisation. This last point is also valid for standard-care 
hospitals (Regelversorgung), which, besides internal medicine 
and surgery, also have, e.g., departments for gynaecology and 
obstetrics; otorhinolaryngology; or paediatrics. Hospitals that 
additionally have at least separate departments for trauma and 
abdominal surgery, radiology and anaesthesiology, and that 

24	 Verordnung	zur	Regelung	der	Krankenhauspflegesätze	from	26 September	
1994	(BGBl. I,	2750),	last	amended	by	Article	5	of	the	Act	from	10 December	
2015	(BGBl. I,	2229).

25	 On	this	see	Genzel/Degener-Hencke,	in:	Laufs/Kern	2010,	section	81	para.	32.
26	 Statistisches	Bundesamt	2015b,	20.
27	 Independent	of	the	operator,	specialist	departments	such	as	internal	

medicine (79.9 percent), geriatrics (91.3 percent) as well as psychiatry and 
psychotherapy (93.5 percent) exhibit higher average bed occupancies; 
specialist departments such as opthamology (64.0 percent), otorhinolaryn-
gology (61.1 percent) or paediatrics (66.3 percent), lower occupancies 
(Statistisches	Bundesamt	2015b,	25).



15

cover further specialisations, are assigned to specialised care 
(Schwerpunktversorgung or Zentralversorgung). Hospitals that 
are yet further differentiated and correspondingly equipped are 
classified as maximum-care hospitals (Maximalversorgung).28 
The clear assignment of individual hospitals, especially smaller 
ones, to one of the aforementioned care-levels is increasingly 
difficult, since many hospitals – in the framework of general 
departments – operate units that have a specialisation within 
the respective discipline. The various levels of care correspond 
to local, regional and supraregional catchment areas.

Generally, the internal organisation of a hospital can be 
divided into the hierarchically structured areas of medical ser-
vices; nursing staff; health professions active in the hospital 
(such as midwives, physiotherapists, ergotherapists, art and 
design therapists, psychotherapists, curative educators, speech 
therapists); and social professions (such as social workers and 
chaplains) as well as the administration including economic 
controls.29 Management is incumbent upon an executive body 
determined by the legal operator – either upon a (commer-
cial) executive manager or director or upon a hospital board 
of directors (usually the medical director, the administrative 
director and the director of nursing).30 By the end of 2014, 1.2 
million people were employed in hospitals in Germany – 14.4 
percent of these in physician-based service.31 In comparison to 
other OECD countries, the number of employees in German 
hospitals lies somewhat above the average relative to popula-
tion (2013).32

According to the Statistisches Bundesamt (Federal Sta-
tistical Office), the amount of full-time positions for medical 
doctors has developed from 110,152 in 2001 to 150,757 in 

28	 Cf.	Nagel	2012,	27 f.;	Nagel	2013,	154 f.
29	 Cf.	Nagel	2013,	151 f.
30	 Cf.	ibid.
31	 Statistisches	Bundesamt	2015b,	8.
32	 OECD.Stat	(http://stats.oecd.org)	see	Health : Health Care Resources : Total 

health and social employment [2015-11-10].
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2014; in the nursing area, from 331,472 in 2001 to 318,749 in 
2014.33 The nursing staff is composed of fully qualified health 
and nursing care staff (81 percent), fully qualified health and 
childcare nursing staff34 (9 percent) and nursing assistants 
(4 percent). Approximately 6 percent are miscellaneous care 
persons, such as geriatric nursing staff.35 Especially in the event 
of personnel shortages in the areas of nursing and therapy, a 
large number of clinics in Germany make use to an increasing 
extent of so-called “staff leasing” or have outsourced a por-
tion of the personnel into subsidiaries of the hospitals or into 
employment agencies. The costs for these employees then no 
longer appear on the list of the respective full-time staff of an 
occupational group of a hospital, but are carried instead under 
the budget for material expenses. The total amount of the full-
time positions deployed in hospital-based personnel leasing36 
has risen from 14,009 in 2009 to 22,545 in 2014, of which 3,052 
full-time positions are accounted for in the physician-based 
area and 6,487 in nursing.37

Given the numbers presented by the Federal Statistical 
Office, it follows that the numerical relationship of doctors to 
nurses (including the respective leasing personnel) has sharply 
changed: If in 2001 there were three nurses per doctor, in 2014 

33	 On	the	physician-based	area:	Statistisches	Bundesamt	2015b,	12;	on	the	
area	of	nursing:	Statistisches	Bundesamt	2008,	17;	Statistisches	Bundes-
amt	2015b,	26.	Under	full-time	staff,	the	Statistisches	Bundesamt	(Federal	
Statistical	Office)	captures	here	the	yearly-average	number	of	full-time	
equivalent employees with a direct employment relationship in a facility, 
i.e., without full-time position personnel who are administered through 
leasing procedures.

34	 The	number	of	health	and	paediatric	illness	nursing	staff	working	in	
hospitals is consistently declining, from 40,650 in 2002 to 36,900 in 2011 
(Berufsgenossenschaft	für	Gesundheitsdienst	und	Wohlfahrtspflege	2013,	
31).

35	 Berufsgenossenschaft	für	Gesundheitsdienst	und	Wohlfahrtspflege	2013,	
30.

36	 In	the	count	of	full-time	positions	employed	in	personnel-leasing	practices,	
it is key that the hospital hires extra personnel in the form of temporary 
employment (or similar) for its services that otherwise are delivered inter-
nally in the facility. Personnel from an external company that, for example, 
took over cleaning in the facility would not be included in this.

37	 Statistisches	Bundesamt	2015b,	12,	33.
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there were only 2.1.38 The reasons for this are multilayered. 
The entry into force of the Arbeitszeitgesetz (Working Time 
Act) on 1 July 1994 is central, whereby the widespread practice 
of 24-hour or even longer working hours for physicians was 
prohibited and for which an adjustment of the personnel ratios 
became necessary for ensuring physician-based patient care in 
hospitals.

2.2		 Financing

Since 1972 the so-called dual financing of hospitals has tak-
en place on the basis of the Hospital Financing Act. This is 
valid for all hospitals that are accredited pursuant to Section 
108 SGB V for the treatment of both those covered by stat-
utory health insurance and those by private health insurance 
(so-called self-paying patients). In implementing the welfare 
state’s responsibility for ensuring the availability of certain 
services (Gewährleistungsverantwortung), the Hospital Financ-
ing Act integrates by far the largest portion of hospitals into a 
state planning system with public support of investment costs 
and legally prescribed financing of necessary operating costs. 
According to Section 1 (1) Hospital Financing Act, which has 
remained unchanged since 1972, the immediate purpose of the 
act is the economic security of hospitals. However, no end in 
itself is formulated with this; the economic security of hospi-
tals serves rather as a means to the end of a needs-based pro-
vision for the sick, at socially acceptable hospital costs.39 The 
implementation of this basic concept is shaped by the principle 
of the diversity of providers. It is prescribed by Section 1 (2) 

38	 The	ratios	are	based	on	numbers	for	the	physician-based	area	(Statistisches	
Bundesamt	2015b,	12)	and	that	of	nursing	(Statistisches	Bundesamt	2008,	17;	
Statistisches	Bundesamt	2015b,	26).

39	 On	the	latter,	see	BVerfGE	82,	209 (225);	moreover,	on	the	basic	concept	
see	for	example	Quaas,	in:	Quaas/Zuck	2014,	section	26	para.	3-5	with	
further references.
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sentence 1 Hospital Financing Act. Section 1 (2) sentence 2 
qualifies this principle to the effect that, in accordance with 
the law of the federal states, especially the economic securi-
ty of non-profit and private hospitals must be guaranteed.40 
In doing so, private hospitals are as a rule operated accord-
ing to profit-oriented principles.41 To realise the goals of the 
law to economically secure hospitals “in order to guarantee a 
high-quality, patient- and need-based supply of the popula-
tion with efficient hospitals that are operating in a high-quality 
manner with individual financial responsibility; and to con-
tribute to socially acceptable care rates” (Section 1 (1) Hospital 
Financing Act), the federal states must establish state hospital 
plans. Federal state law regulates the details.42

The economic security of hospitals accordingly ensues 
from two sources: On the one hand, hospitals that have been 
included into the hospital plans of the federal states are entitled 
to support through investments by the respective state; on the 
other, the operational and personnel costs are carried by the 
health insurance funds. In addition, patients with direct man-
datory or voluntary co-payments (hospital co-payment on a 
daily basis, optional services) contribute to a certain extent to 
the financing of the inpatient sector. The sums of investment 
support by the individual federal states differ considerably and 
in the passage of time have been consistently declining for 
many years. Additionally, due to the financial shortages of the 
states, waiting periods of up to ten years are today customary 
for a binding decision on funding, which moreover then fre-
quently earmarks merely a payment in instalments. This forc-
es many hospitals into the deferral of important building and 

40	 On	the	privileged	treatment	of	the	non-profit	and	private	operators,	which	
cannot	– in	contrast	to	hospitals	in	public	ownership,	especially	municipal	
hospitals –	fall	back	as	a	rule	on	additional	operational	and	investment	
subsidies,	cf.	Deutscher	Bundestag	1984,	27;	further,	Quaas,	in:	Quaas/Zuck	
2014,	section	25	para.	77 ff.

41	 The	operator	of	such	a	“private	health	facility”	requires	a	commercial	
license	pursuant	to	Section	30	of	the	Trade,	Commerce	and	Industry	Regu-
lation Act.

42	 Cf.	Fleischhauer	2015,	21 f.
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investment measures or into alternative credit financing for 
non-deferrable conditions – such as fire safety, for example – 
that can lead to an existentially threatening financial situation. 
Generally, this practice of sluggish and too meagrely occurring 
support is held responsible for the considerable congestion 
in investment that has meanwhile come to pass. According 
to current analyses, the yearly investment needs of hospitals 
without university hospitals lie at approximately 5.3 billion 
euros and hence are double that of the investment funds pro-
vided by the states.43

The 2009 Krankenhausfinanzierungsreformgesetz (Hospi-
tal Financing Reform Act)44 envisaged lump-sum investment 
payments from 2012, instead of investment financing negoti-
ated and politically decided upon for the given situation (Sec-
tion 10 (1) Hospital Financing Act); however, this has been 
inconsistently implemented to this point. A difference needs 
to be drawn between individual and lump-sum support: the 
running investment costs of the hospitals are covered via the 
lump-sum support45, while funds in the context of individual 
support can be provided for larger acquisitions and the fur-
nishing or renovation of whole departments.

The operational costs (material and personnel costs) are 
borne through the service fees (Section 17 Hospital Financing 
Act). Till 2003, the principle of cost coverage was valid: The 
running, actually arising costs were accepted in that daily nurs-
ing care rates were invoiced for each day a patient spent in the 
hospital.46 Since 2004, the reimbursement of general hospital 
services no longer occurs through the invoicing of care costs; 
instead, these are covered in diagnosis-related case-based flat 

43	 Cf.	Augurzky	et	al.	2015,	175.
44	 Gesetz	zum	ordnungspolitischen	Rahmen	der	Krankenhausfinanzierung	ab	

dem	Jahr	2009	of	17 March	2009	(BGBl. I,	534).
45	 For	university	hospitals,	special	financing	regulations	apply.
46	 According	to	Section	2	Hospital	Financing	Act,	the	nursing	care	rate	is	the	

fee that the patient or her/his cost bearer has to pay for the inpatient or 
day patient services of the hospital and consists of the remuneration for 
the general hospital services and further costs of the hospital provided 
that these are not excluded by the act.
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rates (diagnosis related groups, DRGs; see below), which in-
clude all services for a treatment case (Section 17b Hospital Fi-
nancing Act). Excluded from the DRGs are services performed 
in psychiatric and psychosomatic facilities, which are still in-
voiced according to nursing care rates and for which – pur-
suant to the objections of the Bundesärztekammer (German 
Medical Association) and the professional associations against 
the introduction of a DRG-like financing system – a new fee 
system is supposed to be introduced, where regional condi-
tions and hospital-specific particularities are supposed to be 
adopted into budgeting based on case-groups.47

For other “special facilities” according to Section 17b (1) 
sentence 10 Hospital Financing Act, such as palliative care 
units, for example, the possibility already exists today for 
agreeing on hospital-specific fee rates. The reimbursement 
for optional services (for example, accommodation in a sin-
gle room, treatment by the chief physician etc.) are calculated 
separately as a surcharge that the patient himself/herself must 
pay – like in the former system of daily nursing care rates.

The development of the DRG system, its yearly adapta-
tion to changed circumstances, such as medical developments, 
cost developments etc., as well as further tasks, were delegated 
through the Hospital Financing Act to the self-governing cor-
poratist bodies (see 2.3) and occur through agreements that 
are made by the GKV-Spitzenverband (National Association 
of Statutory Health Insurance Funds) and the Verband der 
Privaten Krankenversicherung (Association of Private Health 

47	 In	the	paper	“Eckpunkte	zur	Weiterentwicklung	des	Psych-Entgeltsystems”	
(Key	Points	on	the	Further	Development	of	the	Psych	Fee	System)	of	the	
Federal	Ministry	of	Health	of	18 February	2016,	the	principle	of	perfor-
mance orientation and empirical calculation is adhered to; yet, structural 
particularities of the individual hospitals, such as, for example, the priori-
tisation of certain diagnosis groups, should likewise be taken into account 
as well as the respective care levels to which the hospitals are assigned. 
The basis should initially be the currently valid Psychiatrie-Personalverord-
nung	(Psychiatry	Personnel	Ordinance).	Following	a	transition	period,	the	
Gemeinsamer	Bundesausschuss	(G-BA,	Federal	Joint	Committee)	should,	
however,	set	new	minimum	standards	for	future	staffing.	Home	treatment	
by clinics is supposed to be facilitated.
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Insurance Funds) in tandem with the Deutsche Krankenhaus-
gesellschaft (German Hospital Federation). These contractual 
partners can commission their own “DRG institute” with the 
work requisite for fulfilling these mandates. The Institut für 
das Entgeltsystem im Krankenhaus (InEK, Institute for the 
Hospital Remuneration System) was entrusted with this task 
(see 2.3).48

In DRGs, diagnoses are classified throughout Germany on 
the basis of different criteria (including the primary and sec-
ondary diagnosis as well as procedures) into case groups that 
are medically and (with respect to the expenditure requisite 
for this) economically as homogenous as possible. The flat-rate 
procedure works with a patient classification system (G-DRG 
system), which is based on the German version of the inter-
national diagnosis code (ICD-10-GM) with approximately 
15,000 items and an operational and procedural code with ap-
proximately 25,000 items. Both code catalogues are published 
and continually updated by the Deutsches Institut für Mediz-
inische Dokumentation und Information (German Institute 
of Medical Documentation and Information). The reimburse-
ment for each individual treatment case is based on the pri-
mary diagnosis coded according to the ICD code and possible 
secondary diagnoses as well as the services rendered for this 
case as coded according to the Operationen- und Prozeduren-

schlüssel (OPS, German procedure classification). By means of 
the InEK-certified algorithm, the so-called Grouper, the InEK 
processes the coded data and ascertains the case groups. Af-
ter assigning the treatment case to a case group, the applicable 
case-based flat rate can be ascertained according to a catalogue 
also published by the InEK.49 The remuneration due to the 
hospital for the case-based flat rate is calculated through the 
multiplication of the so-called cost weight, which expresses the 
weight of a case group’s costs in relation to the average weight 

48	 Cf.	Fleischhauer	2015,	22 f.
49	 Cf.	ibid.,	23 f.
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of costs of all cases treated in hospitals, by the base rate, which 
describes the reimbursement amount for a case with the cost 
weight of 1.0. After initially agreeing on individual base rates 
for each hospital, state-specific rates were calculated from 
2005. Till 2009, a graduated adjustment (convergence phase) 
took place to the state-specific price level. Since 2014, a uni-
form federal base rate is in effect as an orientation factor with 
a corridor, towards which the state base rates are moving step-
by-step (Section 10 (8) Hospital Fees Act). In the calculation of 
the reimbursement, certain supplemental fees and additional 
or reduced charges that are listed in the Hospital Financing 
Act must be taken into account alongside the case-based flat 
rates. It is evident that the cost accounting according to case-
based flat rates is time-consuming and requires special knowl-
edge. Mistakes can have considerable financial repercussions. 
Many hospitals have hired or had to hire additional personnel 
for cost accounting according to this system.50

Between the operator of a hospital and the health insur-
ance funds, the prospective volume of services of a hospital 
is negotiated and agreed upon each year in advance as a so-
called revenue budget by taking into account the extent of 
the services rendered and expected changes in services. In the 
process, the DRGs required from hospitals by the health insur-
ance funds are compared with their public service mandate. 
Different weights (cost weights) are allotted to different DRGs. 
From the totality of the DRGs performed yearly in an individ-
ual hospital, the so-called case mix can be calculated by adding 
up their cost weights. The yearly budget of the hospital is then 
calculated by multiplying the case mix by the base rate. Devia-
tions from the previously agreed-upon volume of services lead 
to additional or lost revenues. These are taken into account in 
the following year in a revenue settlement.51 In order to pre-
vent unfounded expansions of services, the hospitals must pay 

50	 Cf.	ibid.,	24.
51	 Cf.	Nagel	2012,	51 f.
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an additional-volume-deduction52 on the basis of the revision 
to the Hospital Fees Act of 2011. Conversely, the rising costs 
that have led to financial crisis situations in many hospitals 
have been met through flanking statutory measures, such as 
the Krankenhaus-Finanzhilfepaket (Hospital Financial Aid 
Packet) of 2013/2014 and the Hospital Structures Act of 2015, 
with provision surcharges, tariff adjustment rates and service 
guarantee surcharges.

The activity-oriented reimbursement pursuant to the DRG 
is hence not related to the actual costs of a hospital treatment 
and is supposed to lead to a strong incentive for economic ac-
tion. Earnings and losses are dependent on whether one suc-
ceeds in operating more efficiently than in the calculation of 
the flat-rate reimbursement. The goal of an economic manage-
ment of hospitals is already to be affirmed from considerations 
of justice. Nevertheless, possible false incentives are to be con-
sidered in any form of reimbursement (cf. chapter 4).

2.3		 Joint	self-government

Healthcare as a whole in Germany, as well as inpatient care, is 
extensively entrusted by the legislature to the so-called joint 
self-government of the health insurance funds as well as of the 
umbrella organisations for doctors and hospitals involved in 
the provision of statutory health insurance. In particular, the 
Gemeinsamer Bundesausschuss (G-BA, Federal Joint Com-
mittee) composed of these actors sets secondary law that is di-
rectly binding for health insurance funds, for service-providers 

52	 Following	the	new	Hospital	Structures	Act,	this	is	called	fixed-cost	
degression deduction (Fixkostendegressionsabschlag)	(Article	2	no.	10h).	If,	
for	example,	a	fictional	hospital	is	now	negotiating	21,000	case-mix	points	
with the health insurance funds instead of the hitherto 20,000 points, the 
additional 1,000 points are allocated with a percentual deduction over 
several years. The sense of this regulation is to hamper volume increases in 
the	hospital	sector.	Yet	at	the	same	time,	growth	must	also	be	pre-financed	
with this.
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such as hospitals as well as for the persons insured. In what 
follows, the most important elements of this joint self-govern-
ment are outlined.

The at-present 132 public health insurance funds (local 
health insurance funds, company health insurance funds, 
guild health insurance funds, substitute funds) form the 
statutory health insurance, in which about 90 percent of the 
population overall is insured.53 Statutory health insurance is 
a mandatory insurance for wage- and salary-based employees 
whose annual income falls below a certain limit: the statuto-
ry insurance limit or annual income limit. It works according 
to the principle of solidarity, i.e., the scale of contribution is 
dependent on income and not on risk and the provision of 
insurance is not dependent on the scale of the contribution. 
The statutory health insurance funds form a state association 
in each federal state and are supported by the legally stipulated 
umbrella organisation, the National Association of Statutory 
Health Insurance Funds. The latter is represented on all com-
mittees that make decisions on the federal level regarding sec-
ondary-law norms for medical- and dentistry-based care of the 
insured and hence possesses considerable political influence. 
The SGB V stipulates that the state associations of the various 
health insurance funds in each federal state jointly form a con-
sortium, the Medizinischer Dienst der Krankenversicherung 
(German Health Insurance Medical Service), which monitors 
among other things the necessity of the services borne by the 
statutory health insurance (Section 278 SGB V).54

In contrast to the statutory health insurance, the private 
health insurances, by which approximately 10 percent of the 
population was insured in 2013, are not financed through in-
come-related member contributions, but by premiums that 
are calculated according to the principle of individual risk 

53 The descriptions following in section 2.3 are based primarily on Fleischhauer 
2015.

54	 On	the	duties	of	the	German	Health	Insurance	Medical	Service,	see	Section	
275	SGB V.
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assessment. In distinction to the statutory health insurance, 
with private health insurance only the treatment contract with 
the patient matters for the physician; that is – in contrast to 
contract doctors – physicians have no contractual obligations 
vis-à-vis the health insurances and bill their services directly to 
the patient. On the state and federal level, the interests of the 
private health insurances are represented by the Association 
of Private Health Insurance Funds, to which 43 companies 
belong.

The statutory health insurance funds may only be permit-
ted to perform hospital treatments for their insured members 
if the hospital is recognised as a university hospital; incorpo-
rated into the hospital plan of a federal state; or has entered 
into a provision contract with a state association of the statu-
tory health insurance funds (Section 108 SGB V). The hospi-
tal planning is incumbent on the federal states, which have to 
establish a state hospital plan and an investment programme. 
Only hospitals incorporated into the state hospital plan can re-
ceive financial support from the state investment programme. 
In compliance with SGB V, the provision contract obliges 
the state associations of the statutory health insurance funds 
to conduct budget negotiations with the hospital operator – 
these negotiations are about the type and volume of services 
at hospitals billing according to DRGs, and about nursing care 
rates at hospitals outside of the DRG system, such as psychi-
atric hospitals. The agreed types and volumes of service or 
the nursing care rates apply to all patients of the relevant hos-
pital, thus for those insured by statutory health insurance as 
well as for privately insured patients. Through pooling of the 
hospital owners licensed in a federal state, the state hospital 
associations are formed, which perform legally assigned duties 
in the relevant committees for self-government. In turn, the 
state hospital associations form the German Hospital Federa-
tion, which represents the hospitals’ umbrella organisation at 
the federal level and among other things discharges duties in 
self-government assigned by the legislature.
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Doctors are obliged pursuant to laws for the healthcare pro-
fession to be members in the state chamber of physicians in the 
respective federal state. The state chambers of physicians have 
consolidated at the federal level into the Bundesärztekammer 
(German Medical Association). In each federal state, there is 
additionally an association of statutory health insurance phy-
sicians and an association of statutory health insurance den-
tists. By law, all doctors or dentists accredited by the statuto-
ry health insurance belong to these. They cooperate with the 
health insurance funds in order to ensure outpatient care of 
the insured, to distribute the total remuneration and to fulfil 
important duties in the system of self-government. They must 
agree on approval of outpatient services provided by a hospital, 
for instance through an outpatient department. At the federal 
level, they form the Kassenärztliche Bundesvereinigung (Na-
tional Association of Statutory Health Insurance Physicians) 
and the Kassenzahnärztliche Bundesvereinigung (National 
Association of Statutory Health Insurance Dentists).

Pursuant to Section 91 SGB V, the central committee of 
self-government is the G-BA, in which the National Associa-
tion of Statutory Health Insurance Funds, the German Hospi-
tal Federation as well as the National Association of Statutory 
Health Insurance Physicians and the National Association of 
Statutory Health Insurance Dentists are represented. On be-
half of the legislature, the G-BA makes decisions relevant to 
provision in all areas of medicine by issuing binding guidelines 
and decisions. The duties and powers of the G-BA concern all 
provision of medical and dental care borne at the expense of 
the statutory health insurance. Among other things, the G-BA 
assesses new medical methods with regard to their diagnostic 
and therapeutic benefit as well as their medical necessity and 
economic efficiency. Important duties consist additionally in 
issuing guidelines on quality assurance for both outpatient and 
inpatient care; as well as in determining criteria for the indica-
tion-based necessity and quality of performed diagnostic and 
therapeutic services and in defining minimum requirements 
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for structural, process and outcome quality. The quality guide-
lines of the G-BA apply uniformly both to those insured by 
statutory health insurance and to direct payers or privately in-
sured patients.

The G-BA has established a scientific institute, the Insti-
tut für Qualität und Wirtschaftlichkeit im Gesundheitswesen 
(Institute for Quality and Efficiency in Health Care) that is in-
dependent and has legal capacity, albeit itself not authorised 
to take decisions and which the G-BA can commission for re-
search, assessments and the delivery of recommendations. The 
institute is operated by a private foundation established by the 
G-BA expressly for this purpose.

In 2009 the G-BA entrusted the professionally independ-
ent consulting and research institute Institut für angewandte 
Qualitätsförderung und Forschung im Gesundheitswesen 
(Institute for Applied Quality Improvement and Research in 
Health Care, AQUA Institute) with the drafting of cross-in-
stitutional and cross-sector guidelines for quality assurance. 
Since the regulation has proved impractical pursuant to which 
the G-BA had to conduct a labourious Europe-wide tender-
ing process at regular intervals for the awarding of these con-
tracts, the legislature resolved in 2014 on the transition to a 
durable solution and commissioned the G-BA to establish a 
professionally independent scientific institute, the Institut für 
Qualitätssicherung und Transparenz im Gesundheitswesen 
(Institute for Quality Assurance and Transparency in Health 
Care). This institute was created after the model of the In-
stitute for Quality and Efficiency in Health Care in January 
2015.

The Hospital Financing Act empowers the National Asso-
ciation of Statutory Health Insurance Funds, the Association 
of Private Health Insurance Funds as well as the German Hos-
pital Federation to permit the extensive activities and account-
ings, connected pursuant to Section 17b Hospital Financing 
Act with the statutory mandate for further development and 
adaptation of the DRG system, to be carried out by their own 
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DRG institute. The InEK has been charged with the execution 
of these tasks, part of which also includes the accompanying 
research prescribed by the law.

2.4	 Legislative	activities

On the one hand, hospital law is characterised by complex, 
partly confusing regulatory structures; on the other, by per-
manent interventions and readjustments by the legislature as 
well as by numerous other regulatory bodies. For decades the 
scene has been determined by federal shifts in competencies, 
structural debates and financing issues. For the actors of the 
inpatient care system, this has resulted in a lack of planning 
security and in uncertain standards for orientation. Until late 
into the 1960s, the hospital sector in Germany was marked by 
a structural underprovision of care. Hospitals were deemed 
the “Cinderella of the Wirtschaftswunder”.55 In this situation, 
the Federal Government of the time decided on the basis of 
the so-called Hospital Inquiry56 to take over responsibility 
for the economic viability of the hospitals and undertake a 
fundamental reorganisation of hospital financing. Up to that 
point, according to the division of competences set out in the 
Basic Law, the federal legislator has only concurrent author-
ity over social security law pursuant to Article 74 no. 12 GG 
(old version). Two constitutional revisions have assigned to 
the Federation, according to Article 74 no. 19a GG (old ver-
sion), concurrent legislative power for the “economic viability 
of hospitals and the regulation of hospital charges”.57 At the 
same time, the possibility was opened up for the Federation 

55	 Thus	aptly	Depenheuer	1986,	30 f.;	for	a	short	overview,	see	Quaas,	for	
instance,	in:	Quaas/Zuck	2014,	section	25	para.	12 ff.	Translator’s	note:	
regarding Wirtschaftswunder,	literally	“economic	miracle”;	term	used	for	
the economic boom in Germany in the 1950s and 1960s.

56 Deutscher Bundestag 1969.
57	 Translator’s	note:	English	translation	taken	from	https://www.gesetze-im-

internet.de/englisch_gg/index.html [2021-01-29].
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through Article 104a (4) GG of participating in the financ-
ing of investments in hospitals through financial assistance 
to the states. On the basis of the new Article 74 no. 19a GG, 
the German Bundestag adopted the Hospital Financing Act 
of 29 June 1972. Hospital financing was thereby set on two 
pillars according to the principle of dual financing.58 The in-
vestment support was initially the object of a mixed financing 
in the sense of a financing shared between the Federation and 
the federal states. Yet, the limitation of the Federation’s legis-
lative power to the economic viability of the hospitals simul-
taneously made plain that hospital planning still remained a 
matter of the federal states. With the entering into force of 
the first Federal Ordinance on Hospital Nursing Charges of 
1973, a fully flat-rate system of per diem nursing care rates 
was introduced.

Essentially, the normative foundations were thereby laid 
for the threefold division of hospital law: (1) the law of hos-
pital planning on the basis of Sections 6, 8 Hospital Financing 
Act as well as the state hospital laws enacted respectively by 
the federal states59; (2) the law of hospital financing in accord-
ance with the Hospital Financing Act and the legal ordinanc-
es based on it, especially the Federal Ordinance on Hospital 
Nursing Charges – likewise supplemented through the state 
hospital laws; (3) the service provider law in the context of the 
statutory health insurance, namely on the basis of SGB V. Al-
ready at the beginning of the 1980s, the so-called politics of 
cost containment set in, which was complemented from the 
1990s by a “structural legislation”. As important stations, the 
following may be mentioned:60

58	 It	is	disputed	whether	and	to	what	extent	the	applicable	constitutional	
right	enables	a	(largely)	monistic	financing	system.	On	this,	see,	for	exam-
ple,	Höfling	2007,	293 f.;	Kaltenborn,	in:	Huster/Kaltenborn	2010,	section	2	
para. 4.

59	 On	this,	see	the	overview	in	Stollmann,	in:	Huster/Kaltenborn	2010,	section	
4	para.	1,	7 ff.

60 The following descriptions in section 2.4 are based essentially on Tuschen/
Trefz	2010,	44 ff.
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>> The Krankenhaus-Kostendämpfungsgesetz (Hospital Cost-
Containment Act)61 of 22 December 1981 led to a strong-
er participation of the health funds and hospital owners 
in the hospital planning of the states. Investment support 
was newly regulated through classification of the hospitals 
into four supply tiers; at the same time, the obligation of 
the states was laid down to adapt the hospital plans to the 
development needs of hospital services.62

>> Following the change in government in the fall of 1982, 
a fundamental discussion about the reform of hospi-
tal financing began that ultimately led to the Kranken-
haus-Neuordnungsgesetz (Hospital Restructuring Act)63 of 
20 December 1984. With the reform, among other things, 
the mixed financing was eliminated that had applied to that 
point in the area of investment. From now on, investment 
aid was solely incumbent upon the federal states.

>> With the Gesundheitsstrukturgesetz (Health Care Struc-
ture Act)64 of 21 December 1992, the principle of self-cost 
coverage standardised in Section 4 Hospital Financing Act 
was repealed. According to the revision of the norm, the 
entitlement to coverage of the anticipated self-costs is re-
placed by the entitlement to medically performance-based 
nursing care rates that have to enable a hospital vis-à-vis 
economic operational management to fulfil the public ser-
vice mandate (Section 17 (1) Hospital Financing Act).

>> With the Health Care Structure Act in conjunction with 
the Federal Ordinance on Hospital Nursing Charges of 
26 September 1994, flat-rate remuneration elements were 
introduced for the first time. As a function of the procedure 

61	 Gesetz	zur	Änderung	des	Gesetzes	zur	wirtschaftlichen	Sicherung	der	
Krankenhäuser	und	zur	Regelung	der	Krankenhauspflegesätze	(BGBl. I,	
1568),	repealed	by	Article	74	of	the	Act	of	14 August	2006	(BGBl. I,	1869).

62	 See	on	this	and	on	the	previous,	Thomae	2006,	8-13.
63	 Gesetz	zur	Neuordnung	der	Krankenhausfinanzierung	(BGBl. I,	1716).
64	 Gesetz	zur	Sicherung	und	Strukturverbesserung	der	gesetzlichen	Kranken-

versicherung	(BGBl. I,	2266),	last	amended	by	Article	205	of	the	Ordinance	
of	25 November	2003	(BGBl. I,	2304).
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implemented, case-based flat rates and special fees were 
agreed between the hospitals and cost-bearers. Depend-
ing on the service spectrum of the hospital, the flat rates 
covered a variously high proportion of the cases handled. 
Through the flat-rate remuneration, it became possible for 
hospitals to obtain earnings or losses.

>> With Section 3 of the Beitragsentlastungsgesetz (Contribu-
tion Relief Act)65 of 1 November 1996, a revision was made 
to Section 17 (3) Hospital Financing Act. The contractual 
parties were obliged, in order to cut back on misassignments 
to inpatient care, to lower the hospital budgets for the years 
1997 to 1999 by at least one percent overall, and to do so inde-
pendently from whether actual misassignments to inpatient 
care were exhibited or could be proved in a specific hospital.

>> The Zweites GKV-Neuordnungsgesetz (Second Statutory 
Health Insurance Restructuring Act)66 of 23 June 1997 also 
brought changes in the hospital area, which retroactively 
entered into force as of 1 January 1997. As a result, there 
was a return to a performance-oriented remuneration in 
the reimbursement of inpatient and day patient hospital 
services, as had been the case prior to 1995.

>> Following the Bundestag elections of 27 September 1998 
and the subsequent change in government, the GKV-Soli-
daritätsstärkungsgesetz (Statutory Health Insurance Solidar-
ity-Strengthening Act)67 of 19 December 1998 was enacted 
at short notice as a so-called interim law to prepare a larger 
reform and prevent further contribution increases. With its 
Section 7, a legal limit was prescribed in 1999 on the reve-
nues for inpatient hospital services.

65 Gesetz zur Entlastung der Beiträge in der gesetzlichen Krankenversicherung 
(BGBl. I,	1631).

66	 Zweites	Gesetz	zur	Neuordnung	von	Selbstverwaltung	und	Eigenverant-
wortung	in	der	gesetzlichen	Krankenversicherung	(BGBl. I,	1520),	repealed	
by	Article	217	of	the	Act	of	14 August	2006	(BGBl. I,	1869).

67	 Gesetz	zur	Stärkung	der	Solidarität	in	der	gesetzlichen	Krankenversicherung	
(BGBl. I,	3853),	last	amended	by	Article	20 (7)	of	the	Act	of	16 July	2015	
(BGBl. I,	1211).
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>> The GKV-Gesundheitsreformgesetz 2000 (Statutory Health 
Insurance Reform Act 2000)68 of 22 December 1999 also 
effected changes in hospital law. Among other things, inte-
grated care was introduced as an additional form of stand-
ard care with the goal of dissolving the sectoral boundaries 
between inpatient and outpatient care. For the first time, the 
possibility was created of agreeing contracts between the in-
patient and outpatient service providers and the health in-
surance funds for the care of certain patient groups under 
fee conditions calculated in a flat-rate manner. Moreover, 
the health insurance funds were obliged to conduct internal 
quality assurance.

>> An essentially new orientation was brought by the intro-
duction of a flat-rate payment system through the so-called 
Fallpauschalengesetz (Case Fees Act)69 of 23 April 2002.70 
The Fallpauschalenänderungsgesetz (Case Fees Amend-
ment Act)71 of 17 July 2003 followed, which granted the 
Federal Ministry of Health greater regulatory powers on 
the federal level with respect to the contractual parties.

>> On the basis of the GKV-Modernisierungsgesetz (Statuto-
ry Health Insurance Modernisation Act)72 of 14 November 
2003, additional financial means were earmarked, among 
other things, for the improvement of working-hour con-
ditions. Furthermore, integrated care was newly regulated 
in the SGB V. The consent obligation of the Association of 

68	 Gesetz	zur	Reform	der	gesetzlichen	Krankenversicherung	ab	dem	Jahr	
2000	(BGBl. I,	2626),	last	amended	by	Article	3	of	the	Act	of	15 February	
2002	(BGBl. I,	684).

69 Gesetz zur Einführung des diagnose-orientierten Fallpauschalensystems 
für	Krankenhäuser	(BGBl. I,	1412),	last	amended	by	Article	3	of	the	Act	of	
17 July	2003	(BGBl. I,	1461).

70	 For	the	hospitals	not	included	in	the	DRG	system,	such	as	the	psychiatric	
and	psychosomatic	hospitals,	the	Federal	Ordinance	on	Hospital	Nursing	
Charges	applies,	with	which	the	daily-equivalent	care	rates	are	specified.

71	 Gesetz	zur	Änderung	der	Vorschriften	zum	diagnose-orientierten	Fall-
pauschalensystem	für	Krankenhäuser	(BGBl. I,	1461).

72	 Gesetz	zur	Modernisierung	der	gesetzlichen	Krankenversicherung	(BGBl. I,	
2190),	last	amended	by	Article	1	of	the	Act	of	15 December	2004	(BGBl. I,	
3445).
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Statutory Health Insurance Physicians to a contract for in-
tegrated care was abolished and one percent of the total re-
muneration for outpatient and inpatient services was made 
available for the financing of projects for integrated care.73

>> The Zweites Fallpauschalenänderungsgesetz (Second Case 
Fees Amendment Act)74 of 15 December 2004 wanted to 
confront some deficiencies like the inadequate depiction of 
the maximum-care provider and to facilitate agreement on 
supplemental fees. In addition, the InEK was assigned the 
task of further developing the remuneration system.

>> With the GKV-Wettbewerbsstärkungsgesetz (Statutory 
Health Insurance Competition-Strengthening Act)75 of 
26 March 2007, changes occurred in the Hospital Financ-
ing Act (Article 18), the Hospital Fees Act (Article 19) and 
the Federal Ordinance on Hospital Nursing Charges (Arti-
cle 20).

>> Following the introduction and establishment of the DRG 
remuneration system and the gradual adaptation of the 
hospital budgets to a state-wide uniform remuneration lev-
el, the legal stipulations for the standard operation of the 

73	 Currently	there	are	approximately	5,500	projects	for	integrated	care	in	
Germany, related to extremely diverse patient groups and forms of treat-
ment.	Since	the	list	of	possible	contract	partners	was	also	broadened	from	
2011 by a further legislative change (e.g., operators of outpatient rehabilita-
tion	facilities,	care	facilities	and	pharmaceutical	firms	had	been	included),	
the	projects	also	differ	from	one	another	strongly	in	terms	of	their	con-
tents,	structures	and	financing	forms.	Thus,	there	are,	among	other	things,	
indication-based contracts (for example, in the area of endoprosthetics), 
treatment-related contracts (e.g., outpatient surgery) or case-manage-
ment	contracts	(transsectoral	care).	The	financing	agreements	range	from	
budget agreements, to population-related comprehensive lump-sum 
payments,	to	case-related	flat-rate	payments.	Only	a	portion	of	hospitals	
participate in integrated care (in 2010, it was 37.1 percent of hospitals 
according	to	the	“Sondergutachten	2012”	[Special	Assessment	2012]	of	
the	Sachverständigenrat	zur	Begutachtung	der	Entwicklung	im	Gesund-
heitswesen	[Advisory	Council	on	the	Assessment	of	Developments	in	the	
Health	Care	System]).

74	 Zweites	Gesetz	zur	Änderung	der	Vorschriften	zum	diagnose-orientierten	
Fallpauschalensystem	für	Krankenhäuser	und	zur	Änderung	anderer	
Vorschriften	(BGBl. I,	3429).

75	 Gesetz	zur	Stärkung	des	Wettbewerbs	in	der	gesetzlichen	Krankenver-
sicherung	(BGBl. I,	378),	last	amended	by	Article	4	of	the	Act	of	28 July	2011	
(BGBl. I,	1622).
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DRG remuneration system were adapted from 2009 with 
the Hospital Financing Reform Act of 17 March 2009.

Since 2009 there have been changes on average every half-year, 
among others, to the Hospital Financing Act, the Hospital 
Fees Act and the GKV-Versorgungsstrukturgesetz (Statutory 
Health Insurance Care Structures Act).76

With the Statutory Health Insurance Care Structures 
Act, in large part having entered into force at the beginning 
of August 2015, and with the Hospital Structures Act, hos-
pitals once again met with considerable structural changes. 
Thus, the federal states are supposed to be able to incorporate 
quality indicators into hospital planning, which in the case of 
non-achievement lead to reimbursement reductions or sus-
pension from hospital planning. The financing of hospitals’ 
operational costs is supposed to be improved through qual-
ity surcharges, emergency care surcharges, service guarantee 
surcharges, centre surcharges and hospital-specific surcharges. 
For schedulable procedures, whose quantity can be increased 
without major difficulties through broadening of indications, 
a quantity control should occur through the process of physi-
cian second opinions and through quality-assurance mecha-
nisms. The investment financing of the federal states should 

76	 Only	to	be	mentioned	here	are	the	amendment	of	Sections	4,	7,	10	and	of	
Attachment	1	of	the	Hospital	Fees	Act	by	Article	8	of	the	GKV-Finanzierungs-
gesetz	(Statutory	Health	Insurance	Financing	Act)	of	22 December	2010	
(BGBl. I,	2309);	the	amendment	of	Sections	10,	17,	17a,	17b	of	the	Hospital	
Financing	Act	by	Article	6	or,	respectively,	of	Sections	2,	21	of	the	Hospital	
Fees	Act	by	Article	7	of	the	Statutory	Health	Insurance	Care	Structures	Act	
of	22 December	2011	(BGBl. I,	2983);	the	amendment	of	Sections	17,	17b-d,	18,	
28	of	the	Hospital	Financing	Act	by	Article	1	or	of	Sections	2,	4,	6,	8-10,	19,	21	
of	the	Hospital	Fees	Act	by	Article	3	of	the	Psych-Entgeltgesetz	(Psychiatry	
Remuneration	Act)	of	21 July	2012	(BGBl. I,	1613);	the	amendment	of	Sections	
4,	6-10	of	the	Hospital	Fees	Act	by	Article	5a	or	of	Sections	17b,	17c	of	the	
Hospital	Financing	Act	by	Article	5c	of	the	Gesetz	zur	Beseitigung	sozialer	
Überforderung bei Beitragsschulden in der Krankenversicherung (Act on 
the	Elimination	of	Social	Overburdening	through	Contribution-based	Debts	
in	the	Health	Insurance)	of	15 July	2013	(BGBl. I,	2423);	and	the	amendment	
of	Sections	4,	8,	14	of	the	Hospital	Fees	Act	by	Article	2b	of	the	Erstes	
Pflegestärkungsgesetz	(First	Long-term	Care	Strengthening	Act)	of	17 De-
cember	2014	(BGBl. I,	2222).
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correspond to the average of the funds spent in the years 2012 
to 2014. A structural fund endowed with 500 million euros has 
as its goal the reduction of overcapacities, the stronger con-
centration of care services and restructurings in non-acute in-
patient care facilities. In the years from 2016 to 2018, a nurse 
staffing development scheme is supposed to strengthen nurs-
ing in hospitals with up to 660 million euros. Up to approxi-
mately 90 percent of the additional expenditures are supposed 
to be borne by the statutory health insurance, which can, how-
ever, simultaneously expect cost-savings through the quantity 
control likewise foreseen in the law.

2.5		 Conclusions

In summary, this overview shows that the area of inpatient care 
in Germany represents an extremely complicated construction 
in operational, financial, structural and legal respects, whose 
comprehensive understanding necessitates an intensive spe-
cialised knowledge that additionally demands continual up-
dating due to the high dynamics of required changes imma-
nent in the system. On the level of the healthcare providers 
in the medical area, of nursing and of the health professions 
employed in hospitals, a constantly updated knowledge is de-
manded about the respectively applicable details of the remu-
neration system in order to face accounting-related deficits in 
the documentation of diagnoses or to avoid the provision of 
– in economic terms – problematic medical services. This re-
quirement appears increasingly determinative alongside a high 
quality and patient-friendly care. On the systemic level, the 
manifest necessity of continuous subsequent legal improve-
ments already suggests the assumption that the present system 
of inpatient care has not so far developed a consistency and 
stable, self-supporting functionality. Even if improvements 
have been achieved through legislative activities, it is clear that 
on the level of the hospitals a medium-term planning security 
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hardly exists for the individual facilities. Additionally, differing 
and partially opposing requirements clash in the system of in-
patient care and need to be mediated. If one conceives patient 
welfare as the ethical guiding principle of hospital treatment, 
the question arises of how this can be represented in the sys-
tem of inpatient care and which requirements the system must 
conform to in order to do justice to this guiding principle.
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3	 	 PATIENT	WELFARE	AS	AN	ETHICAL	
STANDARD

According to Section 107 (1) SGB V, it is the task of hospitals 
“to recognise patients’ illnesses, to heal, to prevent their wors-
ening, to alleviate complaints of illness or to render assistance 
at birth”. In accordance with Section 1 (1) Hospital Financing 
Act, hospital care should be “needs-based” and “efficient”. In 
2015 with the Hospital Structures Act, these goals were supple-
mented by those of being “of high quality” and “patient-friend-
ly”. Even if this poses questions about the precise definition, 
these supplements still make clear that the treatment quality 
and observance of the individual needs of the patient are sup-
posed to retain a stronger weight in the future.

In consideration of the general guidelines of the healthcare 
system, such as the requirement of economic efficiency (Sec-
tion 12 SGB V) and the stability of contribution rates (Section 
71 SGB V), the concept of “patient-friendly care” is predicated 
on observing the individuality of particular patients and guar-
anteeing a treatment attuned to their needs; the goal definition 
of being “of high quality” is likewise predicated on the appro-
priate medical standard. Both elements can be viewed as essen-
tial aspects of an orientation towards patient welfare.

Even if the orientation towards patient welfare appears in-
tuitively plausible as a normative guiding principle of health-
care, the concept of patient welfare is not defined clearly. Pa-
tient welfare encompasses dimensions that are objectifiable 
(medical parameters, accessibility of the service), subjective 
(treatment satisfaction, consideration of subjective prefer-
ences) and inter-subjective (mutual recognition, respect, 
attentiveness). These often stand in a relationship of ten-
sion. With the three ethical criteria outlined in what follows, 
the orientation towards patient welfare is operationalised 
in a normative sense. Here, it is a matter of care that ena-
bles self-determination; the guaranteeing of good treatment 
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quality; and the observance of equal access and distributive 
justice.

Among these criteria for orientation towards patient wel-
fare, care that enables self-determination enjoys precedence 
and is outlined first, because it rests on the ethically and con-
stitutionally relevant principle of respect for the self-determi-
nation of a person: No medical treatment may take place that 
constitutes an infringement of self-determination. Additional-
ly, treatment quality forms the focus of medical treatments in 
the inpatient area: to enable a patient’s self-determination that 
is not directed towards high quality and patient-appropriate 
treatment, would neglect its goal. Since resources are limited, 
they must be distributed in a just and efficient manner. Inef-
ficient and ineffective resource allocation produces injustice 
and is hence to be avoided on not only economic, but also eth-
ical grounds. Therefore, allocation considerations intrinsically 
belong in such ethical reflections; they are a necessary, albeit 
not sufficient criterion for the attainment of patient welfare.

3.1	 	 Care	that	enables	self-determination

3.1.1 Self-determination

The concept of autonomy denotes the fundamental human 
ability to draw reasonable considerations on its own account, 
to exchange reasons for actions with other persons and to 
make decisions responsibly. This ability distinguishes the hu-
man as a morally capable living being. From this, the right to 
self-determination and personal development is likewise eth-
ically and legally derived, as is the responsibility of the indi-
vidual for her/his actions, for the convictions that guide him/
her in the process, as well as for their imputable consequences.

Assuming that autonomy belongs fundamentally to the 
human being, self-determination denotes the possibility of re-
alising one’s own designs for action and decisions on action. 
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The realisation of this possibility depends on concrete circum-
stances. It is related to the place and time of the individual 
life, as well as to its stage of development. Physical and mental 
health are also of significance here. At the same time, self-de-
termination is a legal claim that is expressed differently in var-
ious legal systems.77

The understanding of the patient’s self-determination en-
compasses different aspects. In order to be able to speak of a 
self-determined decision, a person must have possibilities for 
action available (“to be able to do otherwise”), among which 
she/he can choose on the basis of reflections (“to have reasons”). 
Further, self-determination requires the consciousness of one’s 
own authorship (“I am the one”), the consciousness of which 
accounts for the imputability of a selected course of action.78

To exercise self-determination requires that the person 
understands the essential aspects guiding his/her decisions 
according to their nature and consequences. This poses high 
demands on the communication between doctor and patient 
when, for example, it is a matter of consent to medical meas-
ures, but it also affects the communication between patient and 
nurse and others employed in the hospital when it is a matter 
of nursing care and the organisation of the daily routine in the 
clinic. Moreover, self-determination requires that the patient 
can assess treatment recommendations or questions regarding 
the organisation of nursing procedures and can make his or 
her decision accordingly against the background of her/his life 
situation and attitudes. Since it is frequently a matter of shame- 
or fear-filled assessments and decisions, good communication 
presupposes a high level of empathy and attention, but also 
knowledge and experience for those employed in hospitals.

One can speak meaningfully of a person’s “self” only in re-
lation to other people. One can always understand one’s self 
only in interaction with the respective other. That self-esteem 

77	 Cf.	Deutscher	Ethikrat	2013,	120.
78	 Wunder	2008.
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which includes respect of the other demands the recognition 
of the other as well as respect and attention in contact with that 
person. From this also arises the limit to self-determination, 
namely when its assertion would infringe upon the rights of 
others. In the hospital, in which there are innumerable forms 
of illness and need and in which, moreover, patients are to 
be met in increasing number who are cognitively challenged 
and who can only partially without difficulties make decisions 
about themselves, the respect for self-determination also in-
cludes the expectation to support patients in these situations, 
to assist them or to restore their competencies for self-deter-
mination. Patients who are not capable of consent and are de-
pendent on an authorised representative or custodian, can be 
involved through corresponding support on decisions. Even 
if surrogate decisions by authorised representatives or custo-
dians should be necessary, the individual assessment of the 
patient concerning the determination of his/her respective 
welfare is of the greatest significance. To respect self-deter-
mination also means, moreover, to encourage patients who 
otherwise can only speak limitedly for themselves or who can 
no longer speak for themselves to still make decisions in small 
things such as the organisation of their daily routine.

It is thus insufficient from an ethical perspective to rely 
on the legally commanded respect of each person’s self-deter-
mination and not to prevent this person from the exercise of 
her/his self-determination. Rather, it is ethically imperative to 
strive for the self-determination of each patient. This is espe-
cially clear with respect to vulnerable patient groups (see 4.5).

3.1.2 Caring-for and care

The type of attention to patients in the context of medicine and 
nursing is often described in German with the word Fürsorge79. 

79	 Translator’s	note:	literally	“caring-for”,	but	customarily	“care”	or	“welfare”.
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Accordingly, the concept is understood in the positive sense as 
supporting care that recognises a person in his/her individuali-
ty and value system. However, some associate with the concept 
of Fürsorge that the doctor or nurse assumes responsibility for 
the patient without acknowledging that person’s own impuls-
es, interests or even possible wishes otherwise. Among doctors 
or members of other health professions, this attitude, general-
ly identified today as paternalistic, is usually not based on the 
actor’s bad intentions, but rather on the idea of doing the best 
for the patient. Yet on the patient’s side, such behaviour is pre-
dominantly experienced as patronising; as ignoring the actual 
person and her/his own ideas; or even as degrading.

Against the background of the negative connotation of 
the term Fürsorge represented above, the concept of Sorge, 
to a large extent experienced as less charged, is used in this 
text to emphasise the patient-centred attitude. The concept of 
Sorge in this sense also corresponds to the term “care”80 used 
in international literature, which among other dimensions in-
cludes: fellow human affection, sympathy, encouragement (to-
wards a still possible self-determination). With this, the patient 
is offered security and trust, directions (to activities of daily life 
still possible) and support, but also the provision of care and 
the assumption of responsibility for the other insofar as this is 
necessary.

The voice-depriving assumption of responsibility, famil-
iar from the debate around paternalism, also poses an inher-
ent danger to the concept of care. All the more so then, this 

80 Behind the concept of care, there is a broad debate, whose point of entry 
is	formed	by	the	moral-psychological	works	of	Carol	Gilligan.	Most	care	
ethics contrast justice and care, a stance that is itself critically discussed in 
the debate. A further discussion relates to the reproduction in care ethics 
of classical gender stereotypes; the concentration on the intimate space 
of the relationship; the close connection of feeling and moral action (and 
similar	objections).	However,	there	are	also	approaches	that	conceptualise	
a	“public	care	ethics”	in	which	the	conditions	are	reflected	that	a	just	soci-
ety needs in order to deliver Sorge or Fürsorge in the sense of care and to 
be able to facilitate its realisation in the space of relationships. For a good 
summary of the feminist-ethical critique of a care ethics, see Jaggar 1995.
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requires an examination of the arrangement of respective re-
lationships and the ensurance that the other is recognised as a 
self-competent subject and is encouragingly supported in his/
her position as a weakened fellow human being reliant on help. 
Both aspects are equally important and constitute the concept 
of a care that enables self-determination.

3.1.3 Doctor-patient relationship81

In medical ethics, the patient is today viewed in her/his dou-
ble role as a person needing help and as a “shaping force”82 
to which doctors, therapists and nurses have to adjust when 
shaping their relationship with the patient. On the one hand, 
patients confront the doctor or nurse today in a confident and 
informed manner, with personal responsibility, with rights 
and duties.83 On the other hand, the special case of patients in 
the hospital must always be seen, who, differently from those 
in outpatient care, are reliant on special help not only due to 
their illness, but usually also with respect to the special circum-
stance of being in the unfamiliar situation of a hospital patient. 
In the event of restricting emotions such as fear and shame 
or restricted cognitive faculties, he/she needs support in order 
to make decisions for herself/himself or, as far as possible, to 
participate in decisions.

81 The relationship addressed here also applies, of course, to other relation-
ships	between	a	patient	and	person	offering	treatment.

82	 Reiter-Theil	2000,	844.
83	 The	Gesetz	zur	Verbesserung	der	Rechte	von	Patientinnen	und	Patienten	

(Act	on	the	Improvement	of	the	Rights	of	Patients;	Patientenrechtegesetz)	
of	20 February	2013	(BGBl. I,	277)	also	takes	into	account	this	perspective.	
The	doctor-patient	relationship	is	codified	in	the	Patientenrechtegesetz	
(Patients’	Rights	Act)	as	a	separate	contract.	Rights	and	duties	are	also	
extended to the non-physician-based healing- and other health-profes-
sions.	With	the	law,	the	treatment	principles	developed	previously	in	the	
jurisprudence	are	codified.	Above	all,	these	include:	the	requirement	for	
treatment according to the generally accepted professional standards 
existing at the time of treatment; the entitlement to adequate information 
and counselling; the requirement for consent to treatment; the require-
ment for documentation; and the right to access to patient records.
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The Patients’ Rights Act emphasises a further aspect. Ac-
cording to the law, patients and parties offering treatment 
are supposed to cooperate. Already prior to the law taking 
effect, the thought of a duty to cooperate on the part of the 
patient was discussed. It is frequently understood as a duty of 
the patient towards compliance in the sense of an observance 
of rules. In the definition of the World Health Organization 
from 2001 this meant “the extent to which the patient follows 
medical instructions”84. In today’s perspective on the patient 
as a self-determinedly acting subject, it would be appropriate 
to follow the concept of adherence. Adherence designates the 
extent to which the behaviour of the patient corresponds with 
a jointly arranged therapy concept. With this, it takes into 
consideration much more strongly the respective individual 
factors of understanding and of participative possibilities. In 
contrast to the concept of compliance, the design of the ther-
apy is based on the inclusion of the patient and the support of 
self-care management.85

More than the compliance concept, the adherence concept 
also takes up the understanding of the patient’s health com-
petency. Accordingly, health competency comprises alongside 
knowledge and motivation, the competency to obtain, under-
stand, assess and implement health information.86

In this context, the design of the respective doctor-patient 
relationship is of great significance, for it positions the health 
competency of the patient in more or less pronounced ways. 
In their basic nature, the following statements apply equally to 
the nurse-patient or therapist-patient relationship. Alongside 
the paternalistic model that is largely overcome today, the fol-
lowing models are discussed:

84	 Sabaté	2001,	7.
85 To be understood here under self-care management is the activity of the 

patient,	with	which	he/she	verifies	signs	and	symptoms	of	an	illness’s	
worsening	for	their	significance	and	initializes	measures	for	avoiding	a	
further worsening, for example, through drawing on professional help.

86	 Cf.	Sørensen	et	al.	2012.
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>> the informative model: the patient is provided all informa-
tion, but the decision is left to him/her in the assumption 
that she herself/he himself can best assess his/her expecta-
tions and values;

>> the interpretative model: the doctor does not only provide 
all information, but also questions and counsels the patient 
regarding her/his values and expectations and, moreover, 
gives recommendations;

>> the deliberative model: on the basis of information, coun-
selling and a joint exploration of the health-related values, 
the patient is encouraged to make a good decision within 
the framework of the indications posed.87

The deliberative model comes closest to what is today’s pre-
dominantly recommended model of shared decision making. 
Shared decision making is, however, predicated even more 
clearly on the equality of doctor and patient and on the nego-
tiation of a decision on the basis of the best possible informa-
tion and in consideration of the values and expectations of the 
patient.88 Shared decision making thus has successful commu-
nication as a prerequisite; it entails, among other things, agree-
ments concerning the implementation of the decision; and it 
underlies the concept of adherence.

3.1.4 Successful communication as prerequisite for 
care enabling of self-determination

Relationships of patients to their doctors, nurses and thera-
pists rely on successful communication. Communicative com-
petency is an indispensable, key competency of all healthcare 
professions. Besides communication with the patient, it also 
includes communication with the people in the environment 

87	 Klemperer	2003,	14 ff.;	Emanuel/Emanuel	1992.
88 Loh et al. 2007.
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of the patient, especially following hospital discharge with 
those persons who assume major significance in the assuring 
of therapeutic successes.

Nevertheless, empirical studies substantiate numerous 
deficits in this area and reveal considerable dissatisfaction on 
the part of patients.89 Studies show that information about 
medical measures is an important factor for patient satisfac-
tion.90 Deficient communication not only is a cause for pa-
tient dissatisfaction, but also leads to a lack of adherence in 
19 percent of cases.91 This important topic and the resulting 
questions were the object of controversial discussions during 
the 118th Deutscher Ärztetag (German Medical Assembly) in 
2015. Hence, in the decision minutes the German Medical As-
sembly emphasises the central importance of communication 
in healthcare and issues the urgent call for numerous necessary 
improvements in this area.92

A successful instruction provides the patient initially with the 
necessary information for her/his decisions in a situation often 
experienced as a borderline situation.93 The correct estimation 
of the patient’s needs regarding information is of great signifi-
cance in this context. Doctors’ and nurses’ information should, 
nonetheless, in no way be reduced to a professional ritual at the 
beginning of treatment. Integral to a care that enables self-de-
termination is, rather, the assurance that the patient has under-
stood the information, as well as the conversation regarding the 
assessment done by the patient against the background of his/
her values and preferences. Additionally, the communication 
between the person treating and the person being treated is to be 
understood as a process during the entire duration of treatment. 
In doing so, the developments on the part of the patient in the 
course of the treatment phases are also to be taken into account.

89 Lahmann/Dinkel 2014.
90	 Schoenfelder/Klewe/Kugler	2011.
91	 Haskard	Zolnierek/DiMatteo	2009.
92 Bundesärztekammer 2015a, 99.
93 Geisler 2010.
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In addition to the content of the conversation, the nature 
and general framework are also crucial for a successful com-
munication. Virtues and competencies, such as goodwill, hon-
esty, empathy, attention and orientation towards the greatest 
possible autonomy, should characterise the entire communi-
cation process.94 To preserve confidentiality and to guarantee 
the necessary attention in certain situations (for example, in 
conveying a diagnosis of cancer), appropriate spatial, temporal 
and personnel resources are to be kept available. Through the 
training of communicative competencies and the provision 
of useful concepts for a good and goal-oriented conversation, 
the often limited time available for a conversation can be used 
much more effectively.95

Communication with patients who require special atten-
tion can represent a particular challenge. Among these are 
children and adolescents; elderly patients, with typical geriatric 
illnesses, with disabilities, with dementia; as well as patients of 
other ethnic origin, nationality or religious affiliation. In this 
regard, intercultural treatment situations are often affected not 
only by language barriers, but also by cultural differences, so 
that any ethically appropriate decision-making process has to 
take into account differing moral concepts.

In summary, it can be held that the self-determination-ena-
bling care necessary for patient welfare has as its starting point 
the respecting and heeding of the patient as a person with in-
dividual ideas, wishes, interests, history and rights. To respect 
the self-determination of the patient and thereby to respect 
his/her decisions following in-depth information represents 
the indispensable prerequisite of treatment. Care that enables 
self-determination also includes encouragement and support 
when the patient is only limitedly capable of a self-determined 
decision due to emotions such as fear or shame or because 
of cognitive limitations. The prerequisite here is always a 

94	 Herbst	2000.
95	 Cape	2002.
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doctor-patient or nurse-patient or therapist-patient relation-
ship that is sustained by trust and empathy and includes at-
tentive communication, shared decision making and therapy 
agreements along the lines of the adherence concept.

3.2		 Quality	of	treatment

A further benchmark to measure patient welfare is the quality 
of treatment.

Quality can be divided into objective criteria following 
medical-scientific perspectives, for example, amelioration or 
healing of the illness, alleviation of pains and other symptoms, 
improvement or recovery of functionality in all spheres of life; 
as well as in subjective criteria, for example, quality of life, pa-
tient satisfaction and the accordance of one’s own goals with 
the treatment outcome. The definition of appropriate criteria 
and methods for measuring quality of treatment represents a 
major challenge gaining increasing significance for hospitals, 
since according to the Hospital Structures Act, the reimburse-
ment level for inpatient treatments is oriented perspectively 
towards quality of treatment.96

3.2.1 Quality model and operationalisation

Quality measurement and quality assurance in healthcare are 
predominantly oriented towards the model of structural, pro-
cess and outcome quality developed by Avedis Donabedian.97 
In this model, all three quality dimensions are associated with 

96	 Section	6 (1a)	of	the	Hospital	Financing	Act,	newly	inserted	through	Article	
1	no.	2	of	the	Hospital	Structures	Act,	states	that	the	G-BA	should	now	
also	take	the	quality	dimensions	of	Donabedian	(1966;	1980)	– hitherto	
explicitly	mentioned	only	in	Section	136c	(1)	SGB V –	as	a	basis	for	quality	
assurance in hospitals. By decisions of the federal states, however, this can 
also be excluded and other dimensions introduced.

97 Donabedian 1966; Donabedian 1980.
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the concept of quality of treatment and represent a holistic 
quality approach. The assessment of the necessity and nature 
of a treatment concerns all three quality dimensions and is 
based in many cases on medical rules that are gained empirical-
ly, verified statistically and grounded in practical experience. 
For numerous treatment procedures, evidence-based medical 
guidelines exist that are developed for the most part by medi-
cal expert associations and make the claim of being generally 
accepted on the basis of statistically verified data and practical 
experience, to be continually reviewed, and hence to express 
the current scientifically-grounded medical standard.98 Sub-
ject to medically-grounded deviations in the individual case or 
to new scientific knowledge, the conscientious observance of 
these medical standards during treatment in the inpatient area 
represents a prerequisite for a high-quality treatment. Patients 
can expect that these standards are adhered to in the hospital, 
and hospitals must enable, examine and ensure the adherence 
to these standards in the facility.

However, for many treatment scenarios, especially with 
rare diseases, no guidelines exist. In these cases and also in 
all treatment cases with a larger variety of possible treatment 
options, the treating person must come to a decision on the 
basis of treatment analogies, inner-departmental agreement 
and her/his own practical knowledge, and disclose the basis of 
this decision to the patient. In this respect, these situations re-
quire the expertise of physicians and dilligence. In some cases, 
interdisciplinary agreements and the inclusion of special ex-
pertises or second opinions are necessary in order to enable a 
high-quality treatment.

Since the overriding majority of guidelines were not devel-
oped for special patient groups, such as elderly and very el-
derly patients, multimorbid and chronically ill patients with 
functional limitations (for example, hearing or visual impair-
ment), patients with mild cognitive impairment, diverse forms 

98	 In	more	detail,	Taupitz	2009.
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and stages of dementia, patients with various disabilities and 
patients with rare diseases, the physician is frequently directed 
here towards decisions that must be made on the basis of the 
above-mentioned varying sources.99

Structural quality
By structural quality, one understands the quality of resourc-
es available, such as spatial conditions, the instrument-based 
equipment of the hospital, but also the level of training and 
staffing. For a good quality of treatment, it is necessary that a 
hospital and its employees only undertake a patient’s treatment 
when

>> the spatial situation does not hold any special health-en-
dangering risks (e.g., deficiencies in hygiene);

>> the medical technology conforms to diagnostic and thera-
peutic needs;

>> the personnel can be deployed in sufficient number and 
with the necessary qualifications during the treatment.

As long as the structural quality in a facility does not conform 
to the specific needs of a patient, the prerequisites for his/her 
treatment in this facility are not fulfilled.

Process quality
Process quality is related to the question of how the proper 
treatment steps are selected (establishing of indications, effec-
tiveness) and how the sub-steps necessary for treatment are 
constructively organised (efficiency).

To ensure a high quality of treatment, it is important that

>> the medical indication is established in adequate time ac-
cording to the current state of medical knowledge and that 
a treatment is begun only on this basis;

99 Aylett 2010.
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>> the individual treatment steps are reasonably organised 
and unnecessary waiting periods, duplicate examinations 
or unnecessary examinations are avoided;

>> the patient is informed during the treatment in an adequate 
manner and included in decisions.

Outcome quality
With regard to outcome quality, there are defined indexes for 
some, but not all parameters. Examples are rates for mortality, 
complication and bedsore or falls in the hospital. In addition 
to the physician- and nursing-based assessment, outcomes 
from patient surveys are also an element of outcome quality. 
Deficiencies in outcome quality are attributable for the most 
part to deficits in the structural and process-based prerequi-
sites. It is pertinent to a good treatment quality that

>> indexes of outcome quality rely on transparency and 
comparability;

>> the hospital allows for a constructive error management 
culture and integrates this into a risk management for the 
continual improvement of outcome quality.

3.2.2 Quality measurement

The concept of high-quality care in the hospital hence encom-
passes, alongside the quality of physician- and nurse-based 
treatment, a variety of structural, equipment-related and 
procedural communicative aspects, for which, in the future, 
a large weight is to be attributed on the basis of the Hospi-
tal Structures Act adopted in 2015. The major challenge in the 
newly introduced quality orientation in hospital planning (see 
2.4) consists for the G-BA in developing evidence-based and 
just quality indicators that – as much as possible standardised 
nationwide – are implementable, measurable, comparable and 
litigable.



51

The quality dimensions can be measured with varying de-
grees of success. While structural quality can be assessed rel-
atively easily by examining whether required material or per-
sonnel resources are available, this is markedly more difficult 
with process quality. For the assessment, analysable data have 
to exist on individual sub-steps across the entire treatment 
(also taking into account interfaces to other service providers 
outside the hospital) with information on points in time. This 
has existed for only a few sub-areas, such as, for example, the 
operating room. The largest assessment problems exist with 
respect to outcome quality. Causes for this are possibly dif-
ferences between the subjectively felt and objectively verifiable 
quality, as well as assessments that change in the individual 
course of treatment or issues regarding the suitable or appro-
priate point in time for a quality measurement. Finding appro-
priate indicators for the survey and interpretation of outcome 
quality poses additional difficulties: Affecting outcome are also 
the individual health situation of the patient, his/her expecta-
tions, previous treatments as applicable, as well as the adher-
ence of the patient during the treatment.

In summary, it can be noted that a high-value treatment 
in the hospital that includes objective as well as subjective di-
mensions represents a central criterion for patient welfare. It 
is connected to the criterion of the self-determined consent of 
the patient and her/his enablement through care oriented to-
wards self-determination. For a treatment that is of high qual-
ity and patient-friendly, a fundamental importance is attached 
to the medical indication being responsibly provided and cor-
related to the individual patient. The German Medical Asso-
ciation in its Opinion “Medizinische Indikationsstellung und 
Ökonomisierung” (Medical Indication and Economisation)100 
also relates the medical indication explicitly to patient welfare, 
which the Association sees threatened, nonetheless, through 
increasingly economically defined objectives that enter as 

100 Bundesärztekammer 2015b.
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medically-extrinsic assessment criteria for establishing the in-
dication. Ultimately, the structures and processes required for 
an indication-appropriate treatment in the hospital are of de-
cisive significance for high-quality treatment outcomes.

3.3		 Equal	access	to	health	services	and	
just	distribution	of	resources

In formal terms, justice means first of all the justified consid-
eration of what is appropriate respectively for each person. 
From time immemorial, there has been a struggle for the con-
ceptual differentiation of this demand, which is fundamental 
for human coexistence. Since Aristotle, justice has required 
some minimum standards that one can describe as formal 
or universal justice and to which one can ascribe elements of 
fair procedure, equal treatment of like cases or observance of 
necessary transparency.101 The notion of formal justice can 
be expanded in modernity above and beyond these elements 
in such a way that equal respect as a person (status equality) 
belongs to the minimum conditions of a justified and equal 
consideration of what is respectively appropriate for each 
person.102

People meet under conditions of considerable inequality. 
Without being able to discuss here even to a limited extent the 
broad conversation about the necessity and limits of the so-
cietal reaction to such social inequalities, it can, nevertheless, 
be maintained that a broad consensus has been established in 
this regard that every person should have the fair opportunity 

101	 On	the	concept	of	justice	in	Aristotle,	see	Book	V	of	the	“Nicomachean	
Ethics”.

102 The principle of Gleichheit, in the sense of equality in access to healthcare, 
is	decisively	characterised	by	a	basic	status	equality	of	all	people.	It	is	the	
expression of the objective-legal dimension of the guaranty of human 
dignity	in	Article	1 (1)	GG	and	is	underpinned	by	the	general	principle	of	
equality	before	the	law	in	Article	3 (1)	GG	(cf.	Kirchhof,	in:	Isensee/Kirchhof	
1992, section 124, para. 199).
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of being able to develop her/his own personality in the context 
of the given societal circumstances and to participate in social 
life. Against this background, different needs legitimate differ-
ing allocation of resources in order to be able to experience 
equal opportunities at all.

Further, given conditions of scarce resources, one can hard-
ly dispute that an inefficient and ineffective usage of resources 
is unjust. The fact that the determination of what ultimately 
constitutes efficiency and effectiveness is highly controversial 
does not change the general observation that efficiency and ef-
fectiveness oriented economic considerations are elements of 
justice.

With regard to hospital care, both the access to hospital 
services and the allocation of services in the hospital are to be 
looked at in the process. For the concept of Gleichheit (equal-
ity), which plays a decisive role in the debate over justice, it is 
suggested to differentiate between equal status in the sense of 
the basic right (equality) and appropriate consideration of the 
distinctive features of the individual in the sense of fair treat-
ment (equity).103

The criterion of equal status refers in this sense to a sta-
tus-impartial hospital care. It fundamentally precludes the 
exclusion of particular patient groups. These principled reali-
sations do not, meanwhile, mean that each individual hospital 
must guarantee in equal measure the possibility of access for all 
notwithstanding the economic consequences. Rather, the state 
bearing responsibility for the guarantee may by all means bun-
dle offerings or more strongly centralise certain care services 
in order to thus ensure a needs-based hospital care that also 
benefits the special requirements of specific patient groups. 
Rules are needed that prevent unjustified discrimination and 
privileging.

Justice in the sense of fair treatment is manifested in 
preparing the respectively required health services against 

103	 Satzinger/Werner	2005,	115 ff.
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the background of limited resources. This is not a matter of 
justice in exchange (as in economic life) or of compensato-
ry justice (as in law on damages or criminal law). While the 
insured are entitled to appropriate healthcare through con-
tributions to health insurance, the nature and extent of the 
service to be provided are not based on a contributory princi-
ple. It is also not a matter of allocating identical shares, as the 
principle of Gleichheit in the sense of equality would suggest. 
For the services to be provided, what is essential is the need 
or condition of the patient, whose illness and treatment pose 
completely individual demands (principle of need). In this 
context, an unequal distribution of medical resources can 
also then count as just if it contributes to the equality of life 
chances, which are unequally distributed through illness and 
disability.104

However, the attempt to achieve a just allocation of resourc-
es in healthcare in general, and in the use of hospital services 
in particular, also reaches its limits when guided by equality, 
equity and cost-benefit analyses. At some point, under budget 
constraints, one reaches the point where a conflict between fair 
opportunities and best outcomes begins to emerge, indeed be-
comes unavoidable.105

What all these issues show is the following: Even the 
binding nature of strictly generalising criteria, such as status 
equality, access, sensitivity to opportunity-diminishing dis-
criminations, efficiency and effectiveness does not exclude the 
necessity of considerations concerning different conceptions 
of “the good life” and concerning the accompanying concep-
tions of the human. Such attitudes also have an effect on what 
is considered just and generalisable. Where such influences are 
made transparent, public discourse gains.

104	Cf.	Daniels	2013;	Daniels	1996,	191 ff.;	exhaustively:	Daniels	2008,	29-56.	The	
main	argument:	“Since	meeting	health	needs	promotes	health	(or	normal	
functioning), and since health helps to protect opportunity, then meeting 
health	needs	protects	opportunity”	(Daniels	2008,	30).

105	 Cf.	on	this	and	on	the	following	example,	Brock/Wikler	2006.
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3.3.1 Patients with special needs

A special challenge for a status-impartial and discrimina-
tion-free hospital care in praxis is represented by all those 
patient groups that require a special expense in diagnostics, 
therapy, nursing, accompanying and communication and not 
infrequently also demand special knowledge and ability to em-
pathise on the part of those offering treatment. In addition to 
patients with rare diseases, these include above all children and 
adolescents, elderly and multimorbid patients, people with 
disabilities and people with dementia, as well as patients with a 
migration background and the resulting different cultural per-
ceptions and limited language skills.

As a basic principle the hospital must be open to all who need 
inpatient medical treatment. Nevertheless, these patient groups 
must, on the one hand, be viewed in a more nuanced way; and 
on the other, the maxim of providing care close to the patient’s 
residence has to be weighed against the requirement of the respec-
tively best possible treatment. In its Opinion on the UN Conven-
tion on the Rights of Persons with Disabilities, the Zentrale Ethik-
kommission bei der Bundesärztekammer (ZEKO, Central Ethics 
Committee of the German Medical Association) states, for exam-
ple, that the principle – laid down in the Convention – of the same 
quality and same standard for the healthcare of persons with and 
without disabilities means “equivalent”, not “identical”, “rather a 
medical care commensurate to the individual need and the life 
situation of persons with disabilities”.106 Moreover, the Conven-
tion awards to persons with disabilities the health services that are 
specially needed by them due to their disabilities (Article 25b).107

106	 Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2010,	A298.
107	 Gesetz	zu	dem	Übereinkommen	der	Vereinten	Nationen	vom	13.	Dezember	

2006	über	die	Rechte	von	Menschen	mit	Behinderungen	sowie	zu	dem	
Fakultativprotokoll vom 13. Dezember 2006 zum Übereinkommen der 
Vereinten	Nationen	über	die	Rechte	von	Menschen	mit	Behinderungen	(Act	
on	the	United	Nations	Convention	of	13 December	2006	on	the	Rights	of	
Persons	with	Disabilities	as	well	as	on	the	Optional	Protocol	of	13 December	
2006)	of	21 December	2008	(BGBl. II,	35).
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The inclusion of the most diverse patient groups into the 
regular treatment offerings of the hospitals thereby stands in 
a relationship of tension to the establishment of specialised 
treatment centres in which subject expertise is concentrated, 
but whose distance from place of residence is often connected 
to considerable social and psychological burdens for these pa-
tients. Because of the special medical knowledge required for 
the treatment of rare diseases, there is a strong case for con-
centrating on a few qualified centers. For other groups such 
as dementia patients or people with disabilities who require 
hospital treatment for reasons other than their dementia or 
disability, the perspective of inclusive treatment close to home 
may be a priority.

3.3.2 Conscious use of resources

The principle of justice demands dealing carefully with scarce 
resources. Against this backdrop, resource reflexivity108 also ac-
quires a special importance for individual patient treatment as 
a necessary element of doctors’, nurses’ and therapists’ actions.

In its Opinion on “Nutzen und Kosten im Gesundheits-
wesen – Zur normativen Funktion ihrer Bewertung” (“Med-
ical Benefits and Costs in Healthcare: The Normative Role 
of Their Evaluation”), the German Ethics Council examined 
the benefits and harms of the use of instruments that measure 
health-related quality of life.109 It acknowledges as uncontest-
ed a meaningful use of such instruments when two competing 
medical interventions should be checked in terms of effec-
tiveness for one and the same patient. Open for such assess-
ments are not only individual medical therapies, but also the 
provision of certain apparatuses or structures. In contrast, it 
did not appear acceptable to the Ethics Council to use such 

108	On	the	term,	see	Rixen	et	al.	2003,	193.
109 Deutscher Ethikrat 2011.
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instruments in order to compare patients or patient groups 
with one another and hence to play them off against each oth-
er. Such a use would, as it were, set people off against each oth-
er under the aspect of their “costliness”, and hence treat them 
ethically and constitutionally in an inadmissible manner as 
objects only of a calculation. The analysis of the Ethics Council 
demonstrated, moreover, how dependent such calculations are 
on often only implicitly conveyed value judgments: Is it, for 
example, legitimate to assess the life time gained for an older 
person as inferior to that of a young person, as is sometimes 
the case?

Independent from such considerations, allocation deci-
sions must not simply be passed on from the macro-level to 
the meso-level “downwards” and accordingly imposed upon 
the individual hospital or even the individual physician, who 
may thereby find himself/herself in a predicament that is in-
compatible with professional ethical demands. Due to limited 
medical resources available at the micro-level, the physician 
would have to make choices between patients and to withhold 
a promising treatment from one in order to be able to offer it 
to another.

The ZEKO also warns against such developments. It dif-
ferentiates between economic efficiency and economisation. 
Economic efficiency is understood as an allocation of goods 
and services that is as efficient (economical) and effective as 
possible and hence serves as an important point of reference 
for medical action that stands “as such in no way in contra-
diction to the moral identity of the medical profession”. Econ-
omisation prevails, in contrast, “when economic parameters 
gain an increasing definitional power over individual and in-
stitutional action goals beyond their service function for the 
realisation of genuine medical duties”. The Opinion of the 
ZEKO turns against such an “economising transformation of 
medical procedures”.110

110	 Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2013a,	A1753 f.
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Conversely, economic considerations should not lead to an 
expansion in volumes without sufficient indication.111 In this 
respect, the fear exists that certain kinds of treatment would 
be increasingly performed or omitted in dependence on the 
respective reimbursement situation. Admittedly, it is disput-
ed whether phenomena such as expansions in volume in the 
hospital are always verifiable as a direct consequence of intro-
ducing the DRGs.112

Organisational-structural consequences follow from the 
deliberations outlined above. In terms of considerations 
of both effectiveness and efficiency, it appears judicious to 
strengthen structures of institutionalised assumption of re-
sponsibility. For the macro-level of allocation, all fundamental 
agenda-settings must be institutionally identifiable and polit-
ically accountable. On the meso- and micro-level, risk-man-
agement systems113 are to be combined with quality-assurance 
structures that ensure the systematic identification of misguid-
ed developments, to recognise them as potential supply risks 
and take preventive action.114 That way, the implementation of 
resource reflexivity can be ensured.

111	 One	example	for	the	difficulties	in	verifying	such	fears	is	the	controversy	
over	the	method,	available	only	since	2007,	of	Transcatheter	Aortic	Valve	
Implantation	(TAVI),	that	is,	of	the	minimally-invasive	replacement	of	the	
aortic valve on the beating heart in older at-risk patients. This method 
is much more expensive than the traditional operation on the open 
heart, albeit due to its minimal invasiveness also particularly applicable 
among older patients who could no longer be exposed to the risk of an 
operation.	What	is	contested	is	the	rigour	of	the	indication,	because	the	
use has increased enormously in the last years (it is estimated that circa 
12,000	TAVIs	of	the	worldwide	40,000	have	been	performed	in	Germany).	
Studies	reveal	a	higher	death	rate	following	this	operation	than	by	the	tra-
ditional one, which the advocates, however, explain with the higher illness 
burdens	of	the	patients.	Cf.	Gotzmann	et	al.	2011;	as	well	as	Tamburino	et	
al. 2011.

112	 Schreyögg	et	al.	2014.
113	 Risk	management	in	hospitals	takes	equally	into	account	legal	demands,	

economic targets, quality standards and patient welfare in order to identify 
risks at an early stage and to introduce countermeasures or to regulate er-
rors	or	harms	that	have	occurred.	In	doing	so,	it	is	asked	less	who	is	guilty	
of an error than how an error has appeared.

114	 See	on	this	Höfling	2008,	32.
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In summary, it can be stated: Justice in the sense of equal 
access to and just distribution of hospital services includes 
both the imperative of status-impartial equal treatment 
(equality) and the precept of fair and in each case individually 
patient-oriented use of resources (equity). Even if the funda-
mental allocation decisions are to fall on the responsible po-
litical and superordinate levels, economic considerations must 
also be taken into account on the micro-level, i.e., through the 
action of the individual physician and the individual nursing 
staff. Equal access and just distribution signify on the basis of 
the given scarcity of resources that resource-indifference at 
one place can lead to the harm of patients at another. From 
this arises the precept of the resource-reflexive behaviour of 
all participants, according to which resources in the hospital 
are to be constantly used effectively and efficiently. Neverthe-
less, this precept precludes a primarily economic orientation 
of physician- and nursing-based action, as would, for exam-
ple, be the case if the use of resources were compared between 
different patient groups, with the consequence of excluding 
certain patients or patient groups from a necessary treatment.
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4	 	 THREATS	TO	PATIENT	WELFARE:	
AREAS	OF	CONFLICT

Patients, the professional groups employed in the hospital and 
hospital institutions themselves, according to their individ-
ual perspective, associate different respective focal points of 
interest with the target horizon of a “good” treatment. Even 
if all these actors fundamentally accept the interests of the 
respective others as justified, desirable or even critical for an 
appropriate treatment, for patients the focus is generally on a 
treatment that safeguards their dignity and personal self-de-
termination; for the medical professional groups, it is on the 
effectiveness of their professional efforts in terms of a best 
possible treatment outcome; for the economy, the efficiency of 
the treatment in the sense of a favourable cost-benefit ratio is 
central; and for the hospital, the economic securing of its own 
existence or even earnings. These different interests concur at 
the hospital as a place for treatment and have to be mediated 
there. In the process, the hospital as meso-level finds itself in 
a complex dependency on the service providers of the various 
professional groups that could be described as micro-level, as 
well as on the social structures and political, legal and econom-
ic preconditions and frameworks identified as macro-level.

If one understands patient welfare as the ethical guiding 
principle of a “good” treatment, numerous developments call 
attention to the fact that the inpatient care system in Germany 
is increasingly falling short of this aspiration. At present, the 
effectiveness and efficiency of the treatment are given priority 
as outcome parameters in patient-related decisions, whereas 
other aspects relevant for patient welfare, such as care for the 
patient or respect for his/her self-determination, for example, 
are not adequately taken into account. These factors are diffi-
cult to operationalise from an economic point of view and can 
conflict with a primarily economic perspective. Particularly for 
patient groups with special needs, the aspects of equal access 
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to treatment services or the just distribution of resources also 
recede behind criteria of efficiency and effectiveness.

An increasing prioritisation of the economy in treatment 
decisions is discussed under the concept of the economisation 
of inpatient care. At different levels of the system, this can lead 
to ethical conflicts. Thus, those employed in hospitals deplore 
that the parameters invoked at present for allocation decisions 
do not adequately take into account the respective profession-
al ethical demands for a treatment oriented towards patient 
welfare, with the effect that these can scarcely be fulfilled any 
longer.115 Other consequences pertain to the equal access to 
hospital treatment of patients who require a high level of care. 
The delaying of or a suspension in investments by hospitals 
is also connected to ethically relevant consequences when, for 
example, the state does not adequately fulfil its duties as as-
sumed through the dual system of hospital financing. More-
over, the ethical question emerges of to what extent the hos-
pital as social institution and beneficiary of a solidarity-based 
system must, for its part, put aside efforts at profit beyond the 
covering of actually arising costs and meaningful investments.

In what follows, areas of conflict are outlined that relate to 
the three criteria of patient welfare: care that enables self-de-
termination; high quality of treatment; as well as equal access 
to and just distribution of resources.

4.1		 Communication

The treatment situation in the hospital and the associated 
asymmetry of the relationship between practitioner and pa-
tient requires not only a fundamental respect for the self-deter-
mination of the patient as a person, but additionally the caring 
enabling of the realisation of her/his self-determination when 
the latter is limited or hindered by factors such as, for example, 

115	 Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2013a.
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fear or cognitive restrictions. There exists a justified claim on 
the part of the patient, arising from his/her personhood, to 
the possibility of realising self-determination. According to a 
modern understanding of medicine, this claim is taken up in 
the model of an ideal treatment situation where those acting 
therapeutically work out a treatment concept, in tandem with 
the patient, individually tailored to him.

It is obvious that an approach oriented towards patient 
welfare requires certain preconditions. Among these are the 
time, expertise and practical communicative competency of 
those employed in the hospital.116 Communicative competen-
cy presupposes not only linguistic capabilities, including the 
ability for simple language, but also social competency, such as 
the empathy with the addressees and the readiness to perceive 
nonverbal signals and messages. Successful communication 
thus requires not only appropriate knowledge and abilities, 
but also sufficient personal willingness. Moreover, communi-
cation in the hospital is viewed as a highly sensitive area of 
interaction in which prejudices, reservations and potential for 
discrimination are displayed. Given the asymmetrical relation-
ship between the practitioner and the patient, the ability and 
willingness to communicate appropriately is closely related 
to dealing with patients in a way that is just and enables their 
self-determination.

In light of the growing pressure for performance, the in-
creasing lack of time and the use of information technologies 
that ever more strongly define everyday life, the communica-
tive competency of personnel, alongside pure professional 
expertise, is gaining an ever-greater significance.117 Next to 
the communication between physician and patient, nursing 
staff and patient as well as therapist and patient, the required 
competency is also related to the communication between su-
pervisors and employees and amongst the representatives of 

116	 Hoefert	2008,	167.
117 Klinkhammer/Krüger-Brand 2015.
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individual professional groups. Good communication also 
has economically relevant effects. Information that is not tak-
en into account in the treatment or becomes lost can lead to 
problems that are burdensome to all involved (for example, 
unnecessary or duplicated examinations) onto ones that are 
severe (for example, information about intolerances; mix-ups). 
Communicative competency in hospitals therefore assumes a 
central role in personnel and organisational management as 
well as in quality management.118 Also to be pointed out in this 
context is the necessary communicative competency that doc-
tors and nurses in executive positions require as part of man-
agement skills.119

Communication also plays a vital role in intercultural treat-
ment situations as part of “intercultural competence”. “Inter-
cultural competence” is identified as a key competence of the 
21st century and defined as follows: “Intercultural competence 
describes the competence to interact effectively and appropri-
ately in intercultural situations on the basis of certain attitudes 
and outlooks as well as specific abilities for action and reflec-
tion”.120 For the daily routine in the hospital, abilities and skills 
are especially important that, in intercultural treatment situ-
ations, enable an ethically appropriate orientation for action 
and promote reflection on these actions. Among other things, 
part of this entails cultural knowledge, culturally sensitive 
communication, avoidance of stereotyping as well as critical 
recognition and self-reflection.

In order to prevent negative impacts of deficient communi-
cation on patient welfare and to improve professional self-per-
ception, it is necessary that the acquisition of communicative 
competency and intercultural competence becomes a fixed 
component of the professional training, advanced training 
and continuing education in the health professions. It is also 

118	 Schaller/Baller	2008.
119	 Seffner/Oberschelp	2013.
120	 Bertelsmann	Stiftung	2006,	5.
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essential to create in hospitals the structural and procedural 
preconditions for a reliable and culturally sensitive commu-
nication, the latter, for example, in the form of translators, as 
well as pastoral care, who are medically knowledgeable and fa-
miliar with the German healthcare system and its ethical foun-
dations. For deaf patients, a translation into sign language is 
correspondingly required.

4.2	 Professional	ethos	and	professional	
reality

With regard to a treatment oriented towards patient welfare, 
a further area of conflict that arises for the various profession-
al groups employed in hospitals has to do with the respective 
professional ethos, the associated convictions and goals, and 
the hospital reality. Contradictions between professional ethos 
and professional reality can be considered as an indicator for 
threats to patient welfare.

4.2.1 Physician-based area

For doctors, the widespread approach developed by Tom 
Beauchamps and James Childress of the “four principles of 
biomedical ethics” represents an important framework for ori-
entation. Two of these principles, that of beneficence and that 
of non-maleficence, have already been a basic element of the 
physician’s ethos since Hippocrates. In contrast, the principle 
of respect for the autonomy of the patient – at least in its pres-
ent form and according to current understanding – is relative-
ly new. While the principle of justice holds as a classical tenet 
of ethics, the authors of this approach, nonetheless, specify it 
for the area of medical care by posing new priorities.

The principle of autonomy, or of respect for the autonomy 
of the patient, is directed against the practitioner imposing his/
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her will on the patient and is aimed at the enabling of an in-
formed and free patient choice in the treatment situation. The 
principle of non-maleficence refers back to the classical physi-
cian’s tenet of primum nihil nocere. It demands the tenability of 
the risks and side effects associated with the intervention and 
hence requires high qualitative standards and their individual 
adjustment to the respective situation of the patient. The prin-
ciple of beneficence designates the physician’s duty to prevent 
illnesses, to heal and to relieve the suffering of the patient. It 
thus claims the medical principle of salus aegroti suprema lex, 
which traditionally was deemed to be the classical principle of 
medicine par excellence. The principle of justice focuses on the 
equal treatment of patients and on a just access to healthcare. 
Even if their theoretical foundation, the relation of the four 
principles to one another, and their role and scope in concrete 
ethical decision-making remain the object of controversial dis-
cussion (not treated further here), it is evident that the four 
principles call for ethical duties on the part of the physician 
that, in part, find correspondences in law. Thus, the physician 
must conscientiously and comprehensively inform the patient, 
as a precondition to her/his self-determined decision, about 
planned medical measures and their side effects and risks; take 
the necessary time to do so; and, as applicable, respect the pa-
tient’s divergent decisions. The risks and side effects associated 
with the intervention necessitate, in order to heed the precept 
of non-maleficence, that physicians’ actions be supported by 
adequate competence and experience, as well as the use of a 
procedure that, as a rule, corresponds to acknowledged quality 
standards. The determination of a justifying medical indica-
tion in observance of the principle of beneficence requires, in 
addition to medical expertise, an assessment of the individual 
patient and an adjusting of medical measures to her/his indi-
vidual life situation. As a demand of the principle of justice, 
a discrimination-free access by patients to medical treatment 
requires, among other things, the willingness not to keep pa-
tients with special care needs away from treatment and to 
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distribute the available resources justly. With these demands, 
the four principles prove to be necessary conditions for secur-
ing patient welfare.

Against the background of these principles as a widely re-
spected basis of medical ethics, many doctors working in the 
hospital increasingly experience the current situation of pa-
tient treatment, due to economic parameters that lead to a high 
pressure and intensification in work and thereby often hamper 
an appropriate patient treatment, as ethically problematic and 
scarcely reconcilable with professional self-understanding.121

The two normative systems – on the one hand, a medical 
ethics committed to individual patient welfare; on the other, 
a market situation characterised by economic criteria – are 
not in principle opposed to each other. Nevertheless, their 
differing primary orientations can lead to considerable con-
flicts. Competition and a resource-conscious supply can by all 
means be conducive to patient welfare by contributing to re-
stricting medical diagnostics and therapy to a necessary and 
appropriate scope and to improving, for example, the pro-
cess-based, structural and outcome quality. This was also one 
of the goals of the reform of hospital financing, which led to 
the introduction of case-based payment (DRG). Additional-
ly, the responsible handling of scarce resources is one of the 
ethical duties of the physician.122 If, however, a tense market 
situation in the inpatient care sector compels a competitive 
struggle over limited resources so that it becomes a question 
of survival for a hospital or department in a hospital, then the 
danger exists that third-party interests impeding a treatment 
oriented to patient-welfare enter into the treatment situation 
and the doctor-patient relationship. In this case, the normative 

121 For 81 percent of the chief physicians asked, the economic pressure was 
appreciable;	45	percent	frequently	perceived	decision-based	conflicts	
between medical and economic objectives; 70 percent saw themselves as 
restricted	in	professional	practice	by	economic	parameters	(Reifferscheid/
Pomorin/Wasem	2015,	e132).

122	 Woopen	2009.
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systems of a medical ethics committed to patient welfare on 
the one hand and of acting primarily in accordance with eco-
nomic principles on the other hand come into conflict.

With the introduction of the DRGs in the inpatient care 
area, a billing system was introduced into hospital care that was 
supposed to serve as a means to a better use of resources in inpa-
tient care. Thus, patients’ long duration of hospital stay, which 
under certain circumstances operated as revenue-increasing in 
the previous billing system according to daily-equivalent care 
rates, became in principle unprofitable for hospitals through a 
billing according to DRGs. Both accounting principles contain 
ethically problematic incentives with regard to patient welfare: 
in the first to the extent that an unnecessarily long duration of 
hospital stay leads to the expectation of economic advantages; 
in the second, that a medically inappropriately short duration of 
hospital stay promises economic advantages by allowing for the 
subsequent treatment of as many additional patients as possible 
and hence generating revenue from further case-based flat rates 
in as short a time as possible. From an economic perspective, the 
danger exists under the framework introduced with the DRGs 
of discharging the patient too early from the hospital follow-
ing diagnosis and diagnosis-related treatment. These and other 
courses of action, such as an expanded indication or a fragmen-
tation of the treatment process, suggest the thesis, well-found-
ed on the basis of empirical studies in the meantime, that the 
patient under the condition of the current DRG system is per-
ceived less in her/his individual need than as a lump-sum treat-
ment case. This threatens to change the relationship between 
doctor and patient. For if the case-based flat rates reshape the 
perspective of the physician towards the patient as an individual 
and its function changes from a means for accounting to the 
purpose of treatment, then the important relationship of trust 
between doctor and patient appears seriously endangered.123

123	 Vogd	2006;	Vogd	2014,	58-73;	Vogd	2015;	Vogd	2016;	Feißt/Molzberger	
2016;	Wolf/Ostermann	2016.
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Comparative studies assess quite differently in support of 
which side it is possible to resolve the conflict between econ-
omisation and medicine’s self-understanding and what conse-
quences arise from this for employees’ working conditions and 
for patient care. This depends, according to the studies, on fac-
tors such as the overall economic situation of the hospital; the 
involvement of employees in the organisational development; 
the quality assurance; and the respective type and mission of 
the hospital, so that the differences between the various hos-
pitals are evident from this.124 Yet, studies have confirmed that 
the conflict has not only arrived on the level of direct patient 
treatment, but has also been clearly exacerbated with the intro-
duction of DRGs.125

The ends-means shifting outlined here can have ethically 
problematic consequences that can be seen especially in the 
following developments, of which many doctors working in 
hospitals complain:

>> Thus, it is often expressed that hospitals had an interest 
from their own – sometimes economic – perspective in 
discharging patients from the hospital as soon as possi-
ble. This interest is transformed not infrequently, doctors 
said, into a steady pressure on physicians to accelerate the 
discharge of a patient out of inpatient treatment at a point 
where recovery has not been clinically consolidated. In 
addition, a difficult, laborious and protracted differential 
diagnosis, as well as complications that delay the discharge 
of the patient from the hospital, can generate considera-
ble economic pressure on the hospital, which is ultimately 
exerted on the treating physicians. Compensatory mech-
anisms, such as short-term discharge and readmission of 
patients, for example, or their transfer into other hospitals 
with an already scheduled readmission at a later point in 

124 Buhr/Klinke 2006.
125	 Cf.	on	this,	among	others,	Marckmann/Strech	2009.
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time under another diagnosis (so-called patient carousel 
or revolving door effect), do not in most cases serve the 
welfare of the patient and an overall economically sensible 
and high-quality treatment. In contrast, in bundled pay-
ments where different treatment measures are combined 
into one case-based flat rate, the danger exists that patients 
are treated within the facility until the complete fulfilment 
of the payment, even if these measures are not absolutely 
necessary from a medical perspective.

>> An economically conditioned interest exists to treat mainly 
patients with particular circumscribed clinical pictures and 
to avoid the admission of patients with complication-lad-
en illnesses (selectivity of patient admission). This problem 
manifests itself, for example, in the rejection or deferment 
of the inpatient admission of patients who exhibit as an 
additional clinical finding a dementia syndrome, bedrid-
denness, patients with obligatory isolation due to multire-
sistant bacteria or the like and hence necessitate a care that 
is intensive in terms of personnel and costs.

>> It is lamented that as a result of shortening the duration 
of stay, there are considerable increases in the patient 
throughput in hospitals and hence the work intensity, 
and as a result, the time burden for doctors (work inten-
sification), to which personnel structures are only partially 
attuned. Through both short duration of stay and higher 
patient throughput, less time is available for the doctor’s 
contact to the patient, whereby a treatment in which indi-
vidual particularities can be considered is made significant-
ly more difficult.126

>> Through its focus on services rendered, the DRG ac-
counting system favours as broadly standardisable inter-
ventions as possible and consequently a specialisation in 

126 72 percent of chief physicians surveyed hold the opinion that adequate 
time	to	devote	to	patients	is	only	“seldom”	or	“sometimes”	available	
(Reifferscheid/Pomorin/Wasem	2014,	5).
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such treatments. An incentive is also associated with this 
to increasingly broaden the medical indication for such 
interventions. In the opinion of many, the problem of the 
expansion of treatment numbers (“volume expansions”) 
can be explained by this, observable for certain types of in-
terventions notably since the introduction of the DRGs.127 
What is more, certain medical fields, such as obstetrics or 
paediatrics, are not economically attractive for hospitals 
and are accordingly being dismantled. A discriminato-
ry moment can be associated with such an indirectly sys-
tem-conditioned complicating of certain patient groups’ 
access to specialised treatment.

>> Despite higher standardisation of many treatments and 
greater possibilities for patients to inform themselves 
about health questions on their own initiative, the need for 
communication between doctor and patient is not declin-
ing, but increasing. Bases for this are frequently misunder-
standings or misinformation on the part of the patient, the 
rectification of which requires considerable expense in time 
and communication. In the process, the communication 
with the patient increasingly has the task of bringing pa-
tient-specific treatment findings and the patient’s previous 
medical understanding into a suitable congruence. Such 
information and communication are essential conditions 
for a patient care that enables self-determination. The time 
available to doctors for these duties in the hospital has for a 
long time, in the general opinion, no longer been adequate 
and is being constantly further reduced.

>> The increasingly extensive documentation duties in the 
physician sector are also seen as problematic, whose de-
tailedness cannot be justified solely with the welfare of 

127 39 percent of chief physicians surveyed believed that economic frame-
work conditions in their specialist area lead to superelevated case 
numbers	(Reifferscheid/Pomorin/Wasem	2015,	e129,	broken	down	into	
specialist	areas	in	ill. 2	[e134]).	A	popular	example	for	volume	expansion	is	
the	left	cardiac	catheterization.	Cf.	also	Schreyögg	et	al.	2014,	13.
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the patient. In the process, the duty to documentation is 
not criticised as such, but the expense, on predominantly 
economic grounds, in documentation and time, the latter 
no longer being available for the actual treatment of the 
patient. Through this, the evolution from a “talking” to a 
“documenting” medicine is being promoted.

>> As a subsequent problem, one can observe that young doc-
tors beginning their professional lives internalise the situ-
ation sketched as an ethical standard of German hospital 
medicine. Due to the density of everyday working life and 
due to hierarchical dependencies, ethical queries are often 
not brought forward or unanswered. Additionally, hospital 
specialist departments can scarcely implement an organ-
ised and structured continuing education and supervision 
of young doctors due to the strained personnel situation 
in the physician sector, which is why tasks are often trans-
ferred to young doctors (or have to be transferred) for 
which they are not adequately prepared. The lack of phy-
sicians in the inpatient care area is presently being met, 
among other things, through the stepped-up recruitment 
of doctors from abroad, whose deployment, however, can 
be difficult to shape precisely in a communication- and cul-
turally-sensitive area like the hospital. Furthermore, these 
doctors are absent from the healthcare in their countries of 
origin.

Against this background, it should be asked how these require-
ments of an economically meaningful and resource-sparing 
action can be brought into harmony with the maxims of an 
orientation towards individual patient welfare. A prioritising 
of one or the other side leads in each case to risky intensifica-
tions, which can endanger either the quality of care of a hospi-
tal or its economic viability. Potential solutions may consist in 
making visible the justification of the different interests and in 
bringing about a practice of transparent (i.e., designed accord-
ing to accepted rules and criteria), always-new negotiation of 
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the balance of interests in the particular case. In addition to a 
high communicative competence, this requires suitable struc-
tures and temporal resources. The scope for self-configuration 
for individual specialist departments, already opened today 
in the context of in-house budgeting, must be adequately fi-
nanced. Necessary boundaries have to be justified plausibly 
and transparently.

For the medical profession, it is of considerable signifi-
cance in this context to be able to make sure, in a structured 
process, of the ethical bases of its profession. One goal must be 
to ensure that physicians’ actions are oriented towards the in-
dividual patient and his/her specific needs. Derived from this, 
a further goal is to define the quality of the medical treatment 
adequately from an ethical perspective as well and to name 
the relevant criteria necessary for this. Additionally, hospital 
physicians should use their existing organisational structures 
in order to also incorporate the ethical foundations of their 
profession effectively into decision-making in (health) policy 
about the inpatient care sector and hence to responsibly par-
ticipate in shaping the system level.

4.2.2 Nursing care sector

As in the physician sector, there is also a field of ethics that 
is understood as a nursing ethics, in the sense of reflection 
and assessment of moral questions and problems of nursing 
practice.128 In parallel to the differentiation of “medical eth-
ics” from an “ethics in medicine”, an “ethics in nursing” is 
also spoken of alongside “nursing ethics”, whereby it remains 
unclear whether and in what sense both concepts differ. Di-
verse views exist in terms of how far nursing ethics represents 
a specific professional ethics, since a considerable amount of 
nursing services take place outside of the nursing profession 

128	 Cf.	among	others	Heffels	2002,	65 ff.
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(people who require nursing being cared for in the main by 
relatives) and nursing ethics can refer both to professional 
and non-professional nursing practice.129 Also evaluated in 
varying ways are the substantive aspects of a nursing ethics as 
its own field of ethics and the question of a delimitation with 
respect to a medical ethics understood as physician-based 
ethics.130 A justification for a separate nursing ethics is prin-
cipally seen in nursing’s having a separate perspective on pa-
tients and on ethical questions in healthcare. Through the 
particular character of nursing activity, those providing care 
face specific, ethically relevant constellations of questions and 
problems. It is therefore argued that those providing care re-
flect ethically in an independent manner their own practice 
and must be involved in all important patient-related deci-
sions, not least of all because they often have more precise 
knowledge about the life situations and wishes of the patients 
than physicians do.131 Furthermore, the call for the establish-
ing of nursing ethics as an area of applied ethics is connected 
to the call for more professional autonomy for nursing as a 
prerequisite for moral action, and conversely, the establishing 
of a nursing ethics is understood at times as a mark of nurs-
ing’s professionalisation. According to another view, medi-
cine and nursing share a common field of action, to which the 
social mandate also relates and for which a sharp differenti-
ation between a nursing ethics and medical ethics would not 
be just, even if the specific fields of action of the individual 
professions, in the course of differentiation and professionali-
sation, are increasingly clearly contrasted with one another.132 
A listing of maxims for action and attitudes which is based on 
virtue ethics can be found, for example, in approaches from 
care ethics. According to this, those providing care should 
dispose notably of attentiveness, responsibility, competence, 

129 Lay 2012, 110.
130 Georg/Frowein 1999, 683.
131	 Rabe	2009,	68 ff.
132	 Ibid.,	70 ff.
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responsiveness and mindfulness.133 Such professional-ethical 
duties are understood as attitudes to be aspired to, which are 
acquired in the course of one’s own professional and personal 
development according to the model of incremental compe-
tence development implemented in today’s nursing science.134

From the perspective of patients, nurses in the hospital rep-
resent a very important professional group for how treatment 
and contact quality are experienced. Correspondingly, nurses’ 
shortage of time; frequent change in personnel; and the replac-
ing of trained staff through auxiliary staff – precisely for close 
contact services – play a prominent role in a negative evalua-
tion by patients of hospital services, but also in the self-assess-
ment of nurses.

Personnel reduction in the nursing sector, sinking duration 
of stay and case increase also lead in nursing to a consider-
able densification of work.135 The transfer of less challenging 
activities, hitherto counted as a core element of the nursing 
profession, to less qualified auxiliary staff also contributes to 
this, whereby outputs in the actual nursing profession become 
even more dense due to the elimination of less intensive work 
phases.136 A permanent time pressure has become the norm for 
many nurses today and impacts nursing performance.137 This 
concerns first of all the “invisible” labours such as lending an 
ear; giving comfort; providing for well-being; also, moreover, 
prophylactic measures to prevent complications (bed sores, 
thrombosis, pneumonia, contractures); further as well, activ-
ities of basic care, which are being de-individualised; as well, 
furthermore, as the furnishing of information, the answering 
of questions and the communication regarding conduct fol-
lowing discharge from the hospital. Concepts such as that of 

133	 Cf.	among	others	Tronto	1993.
134 Benner 2000.
135	 Deutsches	Institut	für	angewandte	Pflegeforschung	2014.
136	 Cf.	Friesacher	2015.
137	 Heiner	Friesacher	also	speaks	here	of	the	“insupportable	companion”	of	

nursing work (personal communication).
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primary nursing, built on firm assignments of nurses to pa-
tients, thus in effect have virtually no place any longer in hos-
pital practice. The present system of inpatient care in Germany 
appears to foster these developments. Thus, there is empiri-
cal evidence that the implicit rationing138 of nursing services 
in Germany139 is especially marked in comparison with eleven 
other European countries.140 It is also well known that often 
employees of home care services and in inpatient care for the 
elderly complain of the poor care condition of their patients 
following discharge from the hospital.141 Among cognitively 
impaired patients, that element of independence previously 
still maintained in the practice of life often is no longer pres-
ent following an inpatient stay, because, due to time pressure, 
a care that replaces rather than promotes independence was 
delivered.

A further visible change is the more powerful steering of 
nursing work by the crosslinking of clinical data with busi-
ness-management instruments. An example of this is the 
Therapeutic Intervention Scoring System (TISS)142; with this, 
medical-technical measures can be depicted much better than 

138	 Rationing	in	healthcare	refers	to	the	delimiting	allocation	of	resources	
according to criteria laid out either openly (explicit) or not openly (implicit) 
(Deutscher	Ethikrat	2011,	22).	Cf.	on	this	as	well	Fuchs/Nagel/Raspe	2009,	
A555 f.

139	 Only	21	percent	of	nursing	service	managements	are	of	the	opinion	that	
the nursing personnel can always perform all required nursing services; 
70 percent think that this is probably not the case; and 9 percent view an 
adequate	supply	of	care	as	“not	generally”	ensured	(Reifferscheid/Pomorin/
Wasem	2014,	6).	72	percent	report	frequent	conflicts	in	decision-making	in	
the	trade-off	between	economic	efficiency	and	nursing-based	goals	(Reiffer-
scheid/Pomorin/Wasem	2014,	4).

140	Zander	et	al.	2014;	Ausserhofer	et	al.	2014.
141	 Personal	communication	through	the	nursing	scholar	Heiner	Friesacher.
142	 TISS	is	a	scoring	system,	developed	in	1974,	for	quantifying	the	cost	of	

nursing of seriously ill patients. Evaluated in the process are measures, 
such as monitoring, administering of medicines, dressing changes, me-
chanical ventilation, catheterisation or parenteral nutrition, for example. 
Psychosocial measures, such as reassuring, talking or removing fear, are 
not	included.	Since	its	introduction,	it	has	become	widespread	and	is	
meanwhile considered to be an established scoring standard. Following 
several	modifications,	the	system	was	reduced	in	1996	from	its	original	76	
evaluated	measures	to	28	(hence	as	of	now	TISS-28).
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can time-costly nursing work (for example, taking a patient in 
the arms, having a conversation, taking away his/her fear, han-
dling possible shortness of breath), and this in turn accelerates 
the decline of nursing in the sense of assistance and care meas-
ures oriented toward the whole patient in favour of technical 
applications and procedures.

The demographically-conditioned, swiftly-growing de-
mand for care also plays a special role, for which the hospi-
tals are only inadequately prepared. Contrary to the foresee-
able demand, not only are personnel positions being cut in 
the nursing sector, but nursing services are also being riskily 
deskilled through personnel splitting (use of trainees or semi-
skilled auxiliary staff).

The situation is aggravated by the fact that more and more, 
nurses as an occupational group can represent themselves only 
with difficulty. Nurses are – although the largest occupational 
group in the hospital in terms of numbers – least represent-
ed at management levels. Also, on superordinate levels, de-
velopments and standards relevant to nursing are dominated 
by other interest groups (National Association of Statutory 
Health Insurance Funds, German Hospital Federation, Ger-
man Medical Association) and either reduced to cost reduc-
tion or locked into profit maximisation.

All these developments lead to nurses increasingly no 
longer being able to do justice to their ethical principles, which 
are characterised by a care for and mindfulness towards the 
patient. Basic nursing approaches are affected, orienting the 
practice of nursing in a heavily reductionist view of “service 
provision” rather towards the model of providing definable 
services for a customer, whereas the aspect of interpersonal 
and self-determination-supporting attention is made depend-
ent on the availability of possibly residual time resources.143 

143 88 percent of nursing management holds the opinion that adequate time 
for	attention	to	the	patient	is	only	“seldom”	or	“sometimes”	available	
(Reifferscheid/Pomorin/Wasem	2014,	5).
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Contributing to this tendency is the fact that the core area of 
nursing activity is increasingly no longer defined from nurs-
ing itself, but from an economic perspective, in that allegedly 
undemanding activities, which are nonetheless of considera-
ble significance for the self-understanding and the outcomes 
of the holistic care of a person, are farmed out to cost-saving 
auxiliary staff. It should be noted that precisely the process- 
and cooperation-oriented approaches developed by the nurs-
ing sector are of special significance for a reorientation in the 
hospital.

Against this background, it is necessary to evaluate anew 
the significance of nursing for an identity-endowing develop-
ment of the hospital and on the whole to afford greater esteem 
to nursing. With all due caution, since an evaluation of the ex-
isting innovation projects for improving the care situation in 
hospitals in 2011 has yielded no clear outcomes144, the follow-
ing, along with a numerical increase in personnel positions, 
should particularly be taken into account in the interest of a 
higher regard for nursing in the hospital:

>> the ensuring of the self-determination-enabling handling 
of patients in basic care as well as in treatment care, for 
which are necessary corresponding specialist expertise, 
adequate budgets of time for individual patient contact, 
planning of greater time corridors for handovers, securing 
of interprofessional ward rounds, a sufficient collegial ex-
change as well as the carrying out of case conferences;

>> a greater involvement of nurses in steering processes and 
management decisions in the hospital (hospital manage-
ment, management of specialist departments);

>> qualified nursing experts on the level of the directorates 
or departmental managements as well as the readiness to 
implement and ensure scientifically proofed standards of 
care;

144	Cf.	Stemmer	2011.
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>> a further differentiation of the nursing care in specialist 
areas through the acquisition of additional qualifications, 
with the goal in the future of being able to undertake treat-
ment duties under greater personal responsibility.145

Such an altered assessment of nursing care in the hospital and 
the associated revaluation of the nursing profession are nec-
essary in order to ensure, in the future as well, a high-quality 
nursing practice for patients through the attractiveness of the 
profession.146

4.2.3 Area of social and therapeutic services

In addition to doctors and nurses, such various professional 
groups work in the hospital as midwives, physiotherapists, er-
gotherapists, art and creative therapists, psychotherapists, cu-
rative educators, speech therapists, social workers and pastoral 
workers, who are differentiated not only in respect to their po-
sition in the clinical context and in their working method, but 

145	 There	are	reference	examples	for	this	in	both	Great	Britain	and	the	Scan-
dinavian	countries,	where	specially	trained	nursing	staff	undertake	certain	
medical treatments on their own responsibility.

146	 The	pilot	project	“Ausbildung	von	Arbeitskräften	aus	Vietnam	zu	Pflege-
fachkräften”	(Training	of	work	forces	from	Vietnam	into	skilled	nursing	
staff)	commissioned	by	the	Federal	Ministry	for	Economic	Affairs	and	
Technology	(today:	Federal	Ministry	for	Economic	Affairs	and	Energy)	
demonstrates	one	way	to	counteract	the	deficit	in	skilled	workers	in	the	
area	of	hospital	care.	In	autumn	2013	for	the	first	time	in	the	context	of	the	
project,	approximately	100	Vietnamese,	who	had	successfully	completed	
a selection process and language class in their home country, began an 
elderly	care	apprenticeship	in	Germany.	The	qualification	according	to	
German training standards can be reduced to two years if corresponding 
training requirements from health professions already exist. A compre-
hensive	offer	for	accompaniment	– for	example,	through	mentors	and	
intercultural	training –	should	advance	the	integration.	Since	there	are	
limits to the recruitment of skilled workers within Europe, cooperation 
with	non-EU	states	with	large	populations	and	high	labor	migration	can	
also	be	advisable	in	view	of	the	deficit	of	skilled	workers	in	hospital	care.	In	
the process, importance should be attached to dearths in skilled workers 
not arising in the despatching countries. An oversupply of young skilled 
personnel	in	countries	like	Vietnam	allays	this	danger.	The	translation	of	
the concept sketched here into hospital care is already in preparation.
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also in regard to their work’s direction towards a goal. Despite 
all differences, there is a connecting element: The work of all 
these people is of great significance for a hospital that strives to 
take into consideration as much as possible the various phys-
ical, psychological, social and spiritual needs of the patient, 
since only the cooperation of all the occupations in the hospi-
tal leads to a holistic perception of the patient as an individual.

In the professional groups mentioned, as among doctors 
and nurses, engagement with the ethical foundations of their 
work varies. Depending on the degree of professionalisation 
of the professions, separate ethics codes are found, but at the 
least ethical guidelines that are implemented in part in the re-
spective professional code, in part in the professional guiding 
principles.147 There are also theoretical reflections in some pro-
fessions from the area of therapy and social work on the prop-
er ethos, in the sense of a professional ethics. In many profes-
sions, there is international and national agreement on ethical 
principles (for example, social work, midwives, ergotherapy). 
In most of these disciplines, however, ethical discourses are 
taking place only recently (at least in Germany), which has to 
do with the likewise still recent autonomy discussion of the 
professions. Alongside the recourse to medical-ethical and 
nursing-ethical discourses, there is ongoing (self-) ascertain-
ment in the therapeutic daily routine about each of the profes-
sion-specific values.

147 For example the following general or ethical guidelines: Deutsche Ge-
sellschaft für Psychologie/Berufsverband Deutscher Psychologinnen und 
Psychologen 2005; Deutsche Gesellschaft für Psychoanalyse, Psychothera-
pie, Psychosomatik und Tiefenpsychologie 2013; Deutscher Bundesverband 
für	Logopädie	1998;	Deutscher	Hebammenverband	2011;	International	
Confederation	of	Midwives	2014;	Deutscher	Verband	der	Ergotherapeuten	
2005; Deutscher Fachverband für Kunst- und Gestaltungstherapie 2000; 
Deutsche Gesellschaft für Erziehungswissenschaft 2010, to which the cura-
tive	educators	also	refer;	Deutscher	Berufsverband	für	Soziale	Arbeit	2014,	
on	which	the	Deutsche	Vereinigung	für	Soziale	Arbeit	im	Gesundheits-
wesen	(German	Association	for	Social	Work	in	Health	Care)	also	draws;	
code	of	ethics	of	pastoral	care	professionals	by	Rosenberger	et	al.	2009,	
which	is	also	discussed	in	clinical	pastoral	care.	See	also	the	international	
and	interreligious	project	“Medizinethik	in	der	Klinikseelsorge”	(Medical	
ethics	in	clinical	pastoral	care)	at	the	Goethe	University	Frankfurt.
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In social work, as in the ethics of nursing (see 4.2.2) as well, 
an ethics can be taken up that emanates from a care practice 
as a practised basic conviction. In this, encouraging action and 
mindful attention (care) do not stand alongside other action 
processes; rather, they have their place within the processes 
themselves. A crucial aspect resides in the goal of an increasing 
autonomy in action, i.e., the enabling of self-determination, be-
ing achieved precisely when differentiating support and joint 
action are defined through mindful attention and encouraging 
action.148 Against this background, the therapeutic and social 
professions in the hospital have a special significance with re-
gard to care that enables self-determination.

Given this, the fields of conflict identifiable for nursing are 
also related, in respectively specific ways, to nearly all of the 
other non-physician-based health professions employed in the 
hospital. It is frequently argued that due to the shortening of 
patients’ duration of stay in the hospital, certain services can 
hardly be applied in a meaningful way, such as physiotherapy 
or speech therapy, whose outcomes correlate strongly with a 
continuity of the treatment concepts and the person treating. 
This problem relates first of all to the fact that through the in-
tensive diagnostics and therapy called for by the shortest pos-
sible duration of stay, the units of time necessary for treatment 
by the non-physician-based health professions are scarcely 
available any longer. Additionally, due to the increased patient 
throughput, barely enough time is available for an individu-
al-specific, patient-friendly treatment. Since these professions 
also rely strongly on an intensive communication with the 
patient by having to practice methods of self-treatment with 
the patient, adequate time plays a huge role. Ultimately, this 
problem concerns the transition of treatment to the outpatient 
sector, which often does not function or is associated with tem-
poral or conceptual disruptions.

148	 Cf.	Conradi	2013,	12.
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A special problematics applies to social services and pasto-
ral care. The social services complain that in the time provided, 
in many cases a sustainable social network cannot be formed 
for certain patients, so that patients are frequently discharged 
from the hospital into a hardly manageable situation of having 
to care for themselves. Pastoral care is dependent on an inten-
sive communication with the patient, scarcely ensurable under 
present circumstances. Even if its outcomes are largely shut 
off from a parameterisation and operationalising, it can still 
deliver an essential contribution to a care that enables self-de-
termination and a suitable treatment in terms of a subjective 
patient satisfaction.

4.2.4 Hospital management

The actions of management personnel in the hospital direction 
or administration, who are trained in business administration 
and health economics, are of decisive significance for a high 
quality and self-determination-enabling hospital care. Even 
though codes of honour for managers exist – for instance, 
oaths that are sworn by the graduates at business schools and 
which oblige them to ethical conduct149 – there is to date no 
established ethical self-concept comparable with that of the 
medical and nursing professions which would be applicable as 
a code of conduct in the health sector. Generally, recourse can 
be made instead to demands on the management150 within so-
cial organisations: Although hospitals are assigned to various 
forms of ownership (public, non-profit, private) and some-
times geared towards profit, the portion of solidarity-based 

149	 Cf.	Cabrera	2003.
150	 The	questions	of	the	“management”	(Leitung	in	German)	or	“leadership”	

(Führung) are dealt with in the international literature under the term lead-
ership, wich has also already been partly introduced in the German discus-
sion, yet does not apply here despite the somewhat broader perspective 
associated with this.
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financing and – not least – the constitutive goal of hospitals 
refer to their character as social organisations.

Management is to be understood as an organisation-related 
function that consists especially in ensuring and shaping the 
mutual relationship, on the one hand, of structural conditions 
and, on the other, of individual as well as collective action. In 
awareness of this reciprocity, goals and tasks of the organisa-
tion are developed. The handling of mistakes is also part of 
this. Especially for social organisations and organisations 
funded by the community, it seems natural to require top ex-
ecutives to balance economic with social interests and claims. 
Consequently, economic reductionism in managing a hospital 
should be no option for the professions mentioned.

Management and administration of the hospital face the 
conflict of having to maintain an economically sustainable bal-
ance between the treatment services, provided in the hospital in 
a patient-friendly manner, and the revenues thereby achieved. 
In doing so, the securing of the economic foundations of the 
hospital represents an ethical obligation insofar as the hospital 
serves as a healthcare facility for all the people in a specific 
geographical catchment area and not least also as an employ-
er for numerous persons. But also the securing of the ethical 
foundations of the treatment of patients is ultimately of crucial 
significance for the existential security of a hospital. Due to 
the doctor-patient relationship, in which they are not involved, 
management and administration are precluded from interven-
ing directly into medical decisions. Nevertheless, indirect, less 
obvious possibilities of influence on the treatment of patients 
exist, for example through cuts in the finance budget of hospi-
tal departments or via the supervision that in most cases exists 
of hospital management over doctors, nurses and employees of 
other professional groups, in that contract cancellations can be 
brought into play or carried out in the event of a performance 
of treatment that is not in conformity with the economic goals 
of the hospital management. However, exerting influence in 
such ways is opposed to the idea of providing health services 
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cooperatively such that each professional group contributes its 
competence and places trust in the various competencies of 
the other professional groups thereby as a whole representing 
the hospital’s level of competence to the public. It is hence ev-
ident that in the interest of an adequate treatment of patients, 
a structured, continual, transparent and fair communication 
is necessary between the management and administration as 
well as the members of the professional groups employed in 
the hospital. In doing so, it is a matter above all of reflecting 
on and adequately taking into account the ethical bases of 
patient treatment and the ethical obligations of the different 
professional groups. For this, in addition to the necessity of 
a special communicative competence, the management of a 
hospital must also have at its disposal sufficient knowledge 
in the health professions and the processes established here, 
including their ethical implications. This specific qualification 
profile can be secured principally through the completion of 
additional training, for example in economics and medicine 
or nursing, and a sufficient professional practice in both fields, 
which should be part of the qualification standard.

4.3		 Hospital	as	organisation

In addition to professional-group-specific ethics relating to 
the responsibility of the occupation – i.e., doctor, nurse or of-
ficial in the hospital management or administration – vis-à-vis 
the patient, an organisation that takes into account an ethi-
cally-reflected, framework-providing order and patient wel-
fare is necessary in the complex system of a hospital with its 
multitude of interacting actors. Tied to this is the assumption 
of being able to stabilise and, as the case may be, supplement 
individually internalised values through incentives for (moral-
ly) desired action and cooperation between individual actors. 
Possible concepts relate, for example, to the recognition and 
taking into account of different stakeholders’ interests or to the 
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assumption of social or civic responsibility. Codices, mission 
statements, commissions or training courses can be of use for 
implementation. Many of the fields of conflict affecting the 
professional groups correspond to structures of organisational 
ethics within the hospital. These concern in particular the pos-
sibility for transparent and professionally competent decisions 
on the level of the hospital management and also structures of 
an ethically appropriate decision-making process.

4.3.1 Management structures

The competence of a hospital manifests itself not only in a posi-
tive economic balance sheet. Repeatedly, the failure to establish 
transparent and participatory decision structures151 is pointed 
to as an organisational-ethical deficit with regard to the treat-
ment of patients in the hospital. The demand for a treatment 
oriented towards patient welfare necessitates that the manage-
ment of a hospital integrates the departmental competences of 
all the professional groups employed in the hospital. For this, 
structures are necessary that enable a sanction-free profession-
al communication on an equal basis between management and 
hospital professional groups and that are additionally suited 
to making transparent the criteria upon which decisions are 
made. The latter is also indispensable for an authentic pub-
lic image of the hospital vis-à-vis patients. Such participatory 
management structures can also ensure in particular that core 
areas of diagnostic, therapeutic and nursing action are not de-
fined primarily through economic considerations.

This involves both the levels of direct and individual pa-
tient treatment and the designing of the processes at the wards 
and above and beyond these the mid- and long-term planning 
decisions of the hospital. In particular, the relationship must 
be transparent between the earnings performance of a hospital 

151	 In	more	detail:	Krobath/Heller	2010.
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and the possibility that the business management has influ-
ence on physicians’ treatment and nurses’ support of patients. 
A departmentally inclusive management structure in the hos-
pital that brings together business management, physician 
management and nursing management on equal footing and 
unencumbered by employment-law possibilities of sanction, 
can represent a suitable model in order to also structurally 
replicate an interdisciplinary perspective towards patients. To 
ensure transparency, it is also conceivable to establish commit-
tees in the hospital that function as counselling and communi-
cation offices and mediate as necessary between management 
and employees.

The self-determination of the patient is also specifically 
related to the handling of her/his personal and health-related 
data. With the introduction of hospital information systems 
in which all treatment data are stored and viewable, new chal-
lenges are posed in regard to an adequate protection of these 
data from access by unauthorised persons, but also in relation 
to the scope of data that those providing treatment and other 
hospital employees can view respectively. To this effect, clear 
rules and technical requirements must be created that on the 
one hand ensure adequate data protection, but on the other 
also guarantee efficient treatment procedures in an interde-
partmental and intersectoral manner. In the process, a con-
flict can exist between the justified interest of the patient in the 
protection of her/his personal data and the necessary, rapid 
exchange – associated precisely with complex treatments – of 
treatment data by individual attending persons.

4.3.2 Clinical ethics committees

The conceptions of patients and their relatives concerning a 
patient-friendly hospital treatment are linked to the expecta-
tion that the hospital personnel is competent to arrive at eth-
ically-reflected and adequate decisions in difficult treatment 
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situations. This expectation relates first of all to every hospital 
employee involved in patient treatment, but also especially to a 
well functioning clinical ethics committee. With the exception 
of the federal state of Hessen152, the composition and tasks of 
clinical ethics committees are not set by law.153 As a rule, they 
have the task, among other things, of organising and carry-
ing out ethical case conferences for consultations in individual 
treatment cases; but moreover, of offering counselling for ethi-
cally relevant questions that can arise on different levels in the 
hospital. This may include the development of ethical guide-
lines for the hospital, ad hoc counsellings or the organisation 
of continuing education for hospital employees in the realm of 
clinical ethics, for instance; in more exceptional cases, howev-
er, also a participation in determining the strategic orientation 
of the hospital.

Clinical ethics committees are, admittedly, far from estab-
lished in all hospitals in Germany. Not infrequently, they are 
only established for the purpose of the acquisition of certain 
certifications that, among other things, require precisely a 
clinical ethics committee. Often, clinical ethics committees are 
viewed merely as additive elements that are not structurally 
integrated into the practice of doctors and nurses. Disinter-
est and ignorance may be the cause for this; more and more, 
however, it is suggested that a structured engagement with 
ethical questions and the training desirable for this, as well as 
membership in a clinical ethics committee, would represent an 
untenable time burden under the current general conditions 
in the hospital. Additionally, establishing and integrating a 
clinical ethics committee into patient treatment requires the 
application of time and finance resources whose return can be 
represented in economic parameters only with difficulty. In 

152	 Section	6 (6)	of	the	Zweites	Gesetz	zur	Weiterentwicklung	des	Kranken-
hauswesens	in	Hessen	(Second	Act	on	the	Further	Development	of	the	
Hospital	Sector	in	Hessen)	of	21 December	2010	(GVBl. I,	587).

153	 On	tasks	and	quality,	see	Vorstand	der	Akademie	für	Ethik	in	der	Medizin	
2010;	Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2006.
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addition, a certain mistrust by the management can arise vis-à-
vis a structured ethics work in the hospital, since professional 
monitoring is feared with the clinical ethics committee or an 
additional, clandestine decision-making organ is presumed, 
which might have the effect of being a disruptive element.

As a result of such fears, representatives of the hospi-
tal management are not infrequently placed in clinical ethics 
committees, which as a rule does not favourably affect the in-
dependence of the decisions of the clinical ethics committee. 
In principle, clinical ethics committees would be suited to de-
tecting ethically relevant problems in the hospital; to work out 
possible solutions; and above all to create a communicative in-
terface between the clinic management and the employee level. 
Nevertheless, members of clinical ethics committees in Ger-
man hospitals currently often complain of minimal regard and 
appreciation in institutions. Yet, examples of quite successful 
work can also be posed against this, in which the meaningful-
ness of this instrument is in principle confirmed. Precisely for 
involvement in strategic discussions about the hospital’s devel-
opment and in the interest of a transparency for management 
decisions, an independent advisory committee can be of advan-
tage that stands to the side of the clinic management and whose 
mission exists in examining decisions in view of patient care; in 
taking up impulses from the institution and putting them for-
ward to the clinic management; and in offering advice in case 
of controversies. Whether this function can or should be ob-
served by a clinical ethics committee or by another committee 
depends upon the circumstances in the respective hospital.

4.4	 Advanced	training	and	continuing	
education	of	hospital	personnel

A qualitatively and quantitatively appropriate advanced 
training and continuing education of the hospital person-
nel is an indispensable precondition for providing treatment 
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corresponding to medical standards. The limited financial sit-
uation of many institutions and the thin personnel coverages 
caused by this may represent reasons for the facility either not 
offering or reducing its own advanced training and continu-
ing education courses for medical personnel; or for employ-
ees having to be kept from corresponding external events or 
having to eschew participation in order not to endanger pa-
tient care in their facility due to their absence. While the state 
chambers of physicians demand annual proof of a set quota 
of advanced training hours from each doctor in the hospital, 
the choice of such advanced training events is not thematically 
determined. In the nursing sector, such requirements do not 
exist; advanced training takes place on a voluntary basis. In 
the interest of ensuring a good treatment, facilities or facility 
owners with a certain spectrum of treatment offerings should 
therefore guarantee that advanced training courses corre-
sponding to this spectrum are available; and care should be 
taken that employees can attend these courses.

4.5		 Patient	groups	with	special	needs

4.5.1 Children and adolescents

According to statements by the Gesellschaft der Kinderkrank-
enhäuser und Kinderabteilungen in Deutschland (Society of 
Children’s Hospitals and Paediatric Departments in Germa-
ny) and the Deutsche Gesellschaft für Kinder- und Jugend-
medizin (German Society of Pediatrics and Adolescent Med-
icine), since 1991 almost every fifth paediatric department 
has been closed; 4 out of 10 beds in inpatient paediatric and 
adolescent medicine have been eliminated.154 In 1991, there 

154	 On	the	numbers	in	this	and	the	following	paragraph,	see	the	press	
information	of	the	German	Society	of	Pediatrics	and	Adolescent	
Medicine	from	11 April	2014:	http://www.dgkj.de/service/meldungsarchiv/
meldungen/2014/presseinfo_rettet_die_kinderstation [2015-09-28].
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were 440 departments for paediatrics, with 31,708 beds; in 
2013, there remained 364 departments with 19,199 beds. The 
number of departments for paediatric surgery shrank from 99 
to 80. As a result of this development, nationwide supply is 
decreasing. According to the recommendations of the pro-
fessional associations for paediatric and adolescent medicine 
and the Deutsche Akademie für Kinder- und Jugendmedizin 
(German Academy for Paediatrics and Adolescent Medicine), 
a paediatric clinic or a department for paediatric and adoles-
cent medicine should be reachable for the patient at a max-
imum in 40-minutes travel time or 30-km driving distance. 
Accordingly, departments should not be at a greater distance 
from one another than 80-minutes travel time or 60 km. Part-
ly, these parameters are already no longer being achieved. In 
spite of the demographic development, however, the amount 
of children who need inpatient care has not declined, but 
rather has remained relatively constant.

In comparison to adult medicine, departments for paedi-
atric and adolescent medicine must serve a considerably more 
differentiated range of services. While on average approxi-
mately 200 flat rates for different kinds of cases are used in 
adult-medicine departments, the service spectrum of a paedi-
atric clinic encompasses 400 to 500 DRGs. A portion of these 
DRGs is not child-specific, but derives from adult medicine. In 
general, a markedly higher amount of care is incurred among 
children of a young age; additionally, longer conversation 
times with relatives; a greater expense in time during exami-
nations (for example, during x-rays); as well as a psychosocial 
support, in particular also during chronic illnesses. The per-
sonnel costs in paediatric clinics account for approximately 80 
percent of the total costs of treatment and to that extent lie 
almost 30 percent higher than those in comparable adult med-
icine. Since rare diseases are frequently detected in the initial 
years of life, many such cases are attended to in paediatric and 
adolescent medicine. Indeed, children with rare diseases fre-
quently require expensive care; moreover, in such cases, due to 
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the modest sample size, there is rarely a specific appropriately 
calculated case-based flat rate. In addition, hospital treatment 
of children occurs whenever possible in outpatient care; yet, 
the remuneration of outpatient interventions lies significant-
ly below the inpatient remuneration rate. Furthermore, and 
not least of all for psychological reasons, an inpatient stay for 
children is reduced to the shortest possible time, whereby the 
lower limit for the duration of stay is fallen short of in approx-
imately 25-30 percent of inpatient treatments, which is associ-
ated with high reductions in the hospital’s revenues.

According to the German Society of Pediatrics and Ado-
lescent Medicine and the Society for Children’s Hospitals and 
Paediatric Departments in Germany, a further problem is 
manifested in the high fixed costs in paediatric clinics, which 
are not taken into account in the DRG remuneration system. 
Whereas about 25 percent of the budget in adult medicine is 
set for the continual availability of inpatient care services, the 
share in paediatric clinics for these contingency costs lies at up 
to 40 percent of the budget, because the percentage of predict-
able services in inpatient paediatrics accounts for only about 
20 percent and the emergency quota through acute illnesses is 
very high at 50 percent. In consequence, it is frequently neces-
sary in hospitals to cross-subsidise the inpatient treatment of 
children and adolescents from adult medicine.

On the basis of the acute risk that paediatric clinics and 
departments close for financial reasons, the German Medical 
Association, the German Society of Pediatrics and Adolescent 
Medicine, and the Society for Children’s Hospitals and Paedi-
atric Departments in Germany started the information cam-
paign “Rettet die Kinderstation!” (Save the paediatric ward!), 
which points to the nationwide threats to hospital care of chil-
dren and adolescents and demonstrates possible solutions.

The comparison to adult medicine and the obvious impact 
of the goal of savings in the healthcare system onto the per-
sonnel- and cost-intensive area of paediatrics raises the ques-
tion of how far it is justified to set children through case-based 
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flat rates in a market-oriented finance system in competition 
with adults for limited resources. Justice in healthcare is con-
sidered above all in terms of a discrimination-free equal access 
to the healthcare system and in terms of an equality of medical 
care, i.e., of a just distribution of resources. Like any citizen, 
children also have a right to a qualified medical care. If one 
observes the consequences of the closing of paediatric depart-
ments and children’s hospitals in the form of longer journeys 
and distance from residence, longer waiting times, unfamiliar 
doctors and nurses, it can be stated that these factors, while not 
altering the right of children to medical care, do nonetheless 
alter the conditions under which children can take advantage 
of this right.155 Whereas these factors as far as adults are con-
cerned – at least as a rule and to a certain extent – are not con-
sidered as unacceptable, in the case of children doubts exist in 
this respect based on their developmental stage: children are 
not self-determined like adults; they cannot themselves per-
ceive their rights; and they have other needs, since they cannot 
behave in the same manner as adults in relation to the afore-
mentioned conditions. Children thus can rightly expect from 
state institutions a particular kind of assistance, which may 
also warrant relieving children from an unmediated competi-
tion with adults for scarce goods in healthcare.156

A solution to the problem sketched here could consist in 
the factors characterising paediatric and adolescent medicine 
– such as children’s extremely short duration of stay in hospi-
tals or a comparatively quite costly nursing and psychologi-
cal care – being taken into account in an adequate way, i.e., 
in a cost-covering manner within the DRG system. With this, 
the unmediated impact of the competitive situation would at 
least be alleviated, even though this would not in principle 
be abolished. The latter could be achieved if paediatric and 
adolescent medicine were uncoupled completely from the 

155	 Cf.	Wiesemann/Lenk	2006,	49.
156	 Cf.	ibid.,	53.
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case-group remuneration system of adult medicine, and either 
a child-specific DRG system or other modes of accounting for 
inpatient paediatric and adolescent medicine, such as per diem 
nursing rates, were introduced. The ongoing closing of spe-
cialist departments for paediatric and adolescent medicine in 
hospitals for financial reasons represents, in any case, an ex-
tremely problematic development in light of justice.

4.5.2 Patients of old age

In many hospital departments, more and more elderly and 
aged patients are found. To the question of who may be con-
sidered old, different answers are given. The disciplines of bi-
ology, sociology and psychology each use different criteria in 
this regard. According to the definition of the World Health 
Organization, someone may be considered old who has com-
pleted the 65th year of life. Admittedly, calendar age is ostensi-
bly of little help in determining whether someone belongs to 
the group of the elderly. As a general indicator, it may be valid 
that elderly people require increasingly more time for the de-
tails of everyday life. Initially, this additional demand is com-
pensated for by learned efficiency strategies and experience; 
only later then does the increased need for time become evi-
dent. As a rule, no objective assessment as a disease is assigned 
to physical limitations determined by age. In old age, illnesses 
can emerge for which an elevated age is not causal (for exam-
ple, the development of a colon tumour). Even so, people in 
old age become ill more frequently; many illnesses are associ-
ated with age (for example, a femoral neck fracture); and both 
the symptoms of illness and dealing with the illness by those 
affected can be associated in a complex way with age-related 
limitations.

In a hospital medicine oriented towards economic and 
temporal efficiency, these circumstances can acquire consider-
able significance for elderly individuals who need to be treated 
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within the hospital. Healing processes in old age last longer 
for physiological reasons. Often, elderly patients can scarce-
ly conform communicatively to the tightly clocked everyday 
routine in the hospital (for example, due to hearing impair-
ment, longer periods of reflection, slower articulation and the 
necessity for explanation of unfamiliar terminology during the 
medical history interview). Additionally, elderly people can of-
ten not satisfy the requirements of hospital daily routine pro-
cedurally (for example, in independently seeking out diagnos-
tic specialist departments in the hospital). They hence require 
special aid and increased attention in time and personnel. 
On the part of the hospital, this is expressed in longer lengths 
of stay, increased need for personnel and prolonged process 
workflows. The additional time that elderly persons need, can 
prove to be a disadvantage for the hospital from an economic 
perspective. Moreover, medical trade-offs arise differently for 
elderly patients than younger ones, for instance, in regard to a 
greater restraint in invasive therapies and procedures due to 
a generally rising risk of such interventions as age increases, 
albeit as a result of which the remuneration for the hospital 
may diminish. Furthermore, a medical treatment oriented 
towards the elderly has to carry out a paradigm change from 
deficit orientation (elimination of health deficits) to a resource 
orientation (use and support of the capacities present in the el-
derly patient), which likewise requires an intensified attention 
in terms of personnel. Against this background, the treatment 
of elderly patients in the hospital is often not profit-making. 
These circumstances can lead to a tendency of impeding access 
to hospital medicine for elderly individuals.

4.5.3 Patients with typical geriatric illnesses

The geriatric patient is characterised by his/her multimorbid-
ity, the need for multiple-drug therapy, the chronification of 
illnesses, immobility syndrome and functional disturbances 
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that often negatively affect one another. Added to this are psy-
chosocial factors, usually associated with the somatic problems 
of the elderly patient. All these factors must be taken into ac-
count during the hospital treatment of the elderly person.

Only since the mid-1980s in Germany has geriatric med-
icine come closer to the professional standards already prev-
alent in other countries, which were at least ten years ahead 
in this regard. Out of a “prospectless custodial-medicine”157, a 
holistic and functionally oriented treatment concept has de-
veloped that also applies rehabilitative methods at an early 
stage in complement to acute care for geriatric patients. Acute 
geriatrics unites the concurrency of acute medicine and reha-
bilitation. Yet, this early-rehabilitative approach leads to it be-
ing difficult to sharply separate the services provided in acute 
treatment from those provided in rehabilitation. As a result, 
in the current situation, geriatric/early-rehabilitative complex 
treatment is carried out and billed not only in hospitals with 
a care provision contract pursuant to Section 109 SGB V on 
the basis of Section 39 SGB V, but also in rehabilitation clinics 
with a care provision contract pursuant to Section 111 SGB V 
on the basis of Section 40 SGB V. This situation, heterogene-
ous less from a medical than mainly from a health-insurance 
law perspective, leads in the DRG accounting system, also ap-
plicable for geriatric medicine, in the care provision contract 
in some federal states to the result that each phase of illness 
of a geriatric patient is differentiated according to its acuity. 
If, for instance, according to the criteria of the care provision 
contract of the federal state of Lower Saxony, the capability of 
rehabilitation arises following an acute treatment for a geriat-
ric patient, then there is a switch to “Section 111”; if this phase 
is again interrupted, for example, by an acute pneumonia, then 
there is a switch back to “Section 109” until capability for re-
habilitation is once more attained. The critique is made that 
thereby the real occurrences of service for the patient – who 

157 Borchelt 2004, 2.
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notices nothing of all this, because she/he remains continually 
in the same bed and is treated by the same team at the same 
ward – are completely veiled. If afterwards only one respective 
care area is evaluated and adduced for the remuneration ne-
gotiations, then a contorted image arises in regard to both the 
case numbers and spectrum of performance.158 Such systemat-
ic contortions with regard to a patient group to be categorised 
as particularly vulnerable can give grounds, against the back-
ground of the system of accounting according to case-based 
flat rates, for a grave problem of justice. In this regard, urgent 
need for the development of adequate solutions is perceived.159

In addition to these problems in the structure of care, ques-
tions also arise with respect to a just consideration of geriatric 
patients within the case groups. Allocation takes place mainly 
on the basis of the primary diagnosis and the co-morbidity or 
the degree of complexity. In doing so, cognitive limitations in 
terms of a dementia or an incipient dementia, which are fre-
quently to be encountered precisely among geriatric patients, 
prove particularly problematic in regard to a cost-covering 
treatment. The complaint is made that the high care require-
ments and the necessary, considerable additional expenditures 
among the patients affected are not modelled adequately, i.e., 
with cost coverage, in the case-based flat rates for dementia 
as either a primary or secondary diagnosis. Additionally, the 
desirable goal of an integrated care of geriatric patients in the 
hospital can scarcely be attained under the given circumstanc-
es already due to the aforementioned reasons of age-associated 
functional restrictions. Moreover, the problems connected to 
a fragmentary care in the inpatient and outpatient sector are 
posed with special sharpness amongst geriatric patients, par-
ticularly those with dementia. Not least, it is to be asked how 
the last phase of life and dying in the hospital can be arranged 

158	 Ibid.,	4 ff.
159	 Schulz/Kurtal/Steinhagen-Thiessen	2008;	Füsgen	1996;	Sections	108,	109,	

111	SGB V.
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with dignity among geriatric patients and how this can be 
modelled in an accounting system according to case-based flat 
rates.

In summary, it can be stated that elderly patients and ger-
iatric patients in the hospital are in need of special expenses, 
which find expression immediately in an intensified atten-
tion by personnel. These patients have a right, as do all oth-
er patients, to be treated adequately in the solidarity-based 
health insurance system. Their treatment cannot be oriented 
towards the criteria valid for younger patients, because as a 
rule a changeable and often not entirely unambiguous image 
is already yielded through the frequently non-linear course of 
illness or due to multimorbidity, and hence the presence or 
the end of the necessity for inpatient hospital treatment as 
prescribed in law can only with difficulty be determined une-
quivocally. In addition, in comparison with younger patients, 
specific health problems come to the fore with the frequent 
appearance of dementia-related changes. This poses the ques-
tion of how these patient groups can be justly considered in 
an accounting system according to case-based flat rates, which 
in principle sets various patient groups in competition against 
one another.

One solution could consist in supplemental fees being ear-
marked for certain complex multimorbid disease patterns and 
in providing a billable personal nursing support for elderly pa-
tients in the hospital, which can be activated as needed. This sup-
port would then likewise have to be financed via special DRGs.

4.5.4 Patients with dementia

For patients who have to be treated in hospital due to a somat-
ic illness and at the same time suffer from an already estab-
lished dementia or one only then diagnosed in the hospital, 
considerable problems often arise. The Deutsche Alzheimer 
Gesellschaft (German Alzheimer’s Society) laments that the 
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general hospitals are hardly prepared for suitable modes of 
dealing with dementia patients, and it recommends its mem-
bers to carry with them during hospital admission pre-pre-
pared information sheets about existing abilities and particu-
larities.160 Yet often during admission, according to the Society, 
neither the degree of dementia-related illness nor the exact 
profile of the still existing capabilities, self-determination com-
petences and particularities was registered. The consequences 
were incapacitating care that ignores the still existing poten-
tials for independence; as well as treatments and measures giv-
en without communication, which confuse those affected even 
more than the already alien situation. Capabilities that still ex-
isted at home were quickly unlearned and could be recovered 
following the hospital stay only arduously. Yet, the majority 
of difficulties in dealing with patients arose in the course of 
the hospital stay less due to cognitive limitations, but usually 
due to certain modes of behaviour, such as wandering around, 
shouting or permanent questioning, whose meaning and caus-
es were often unrecognised. Also lacking was knowledge about 
the correct strategies for adequately handling such modes of 
behaviour without the use of psychotropic drugs.161

For the situation of those in the hospital who are ill with 
dementia, the following problems are mentioned, to which the 
hospital would need to react:

>> cognitive impediments that complicate coming to an un-
derstanding and make uncertain the descriptions of symp-
toms on the part of the patient and his/her feedback on ef-
fects and side-effects of medications,

>> alien environment and altered daily routine as well as unfa-
miliar procedures and actions that can trigger, among oth-
er things, fear, resistance or aggression,

160	 Cf.	Deutsche	Alzheimer	Gesellschaft	2013;	Deutsche	Alzheimer	Gesellschaft	
2015.

161 Teschauer 2014; Teschauer 2015.
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>> deficient opportunity for diversion, occupation and move-
ment, which can lead, among other things, to tension and 
anxiety,

>> absent reference persons, who are familiar with the particu-
larities of the patient.162

Additionally, a terse and functional communication, often 
associated with demands or reprimands, can lead to further 
problems. Alongside the aforementioned calls for help – aim-
less wandering, physical or verbal aggression and screaming 
fits –, further frequently mentioned types of challenging be-
haviour displayed as a reaction to the opaque world of the 
hospital consist in delusions, apathy or disinhibition. In hos-
pitals, which are adjusted neither structurally nor in terms of 
personnel to these special patient groups, the result is overtax-
ing of personnel, inadequate treatment (for example, medical 
restraint) and ultimately also the rejection of such patients.

These problems possess a special brisance if one brings to 
mind the predicted growth rates in the area of elderly and very 
elderly patients and their risks of simultaneously falling ill with 
dementia. Thus, according to calculations by the Federal Sta-
tistical Office, the proportion of hospital patients over 80 years 
of age in 2020 will be 19.5 percent and 20.7 percent in 2030; the 
proportion of hospital patients from 60-80 years, 35.6 percent 
in 2020 and 41.7 percent in 2030.163 The prevalence rates for 
those suffering from dementia in acute care hospitals are given 
differently depending on age group reference.164 Whereas one 
prospective study for Germany arrives at 28 percent of hospi-
tal patients over 60 years of age in acute hospitals as suffering 
from dementia165, an international study indicates a percentage 
rate of 18 percent of all hospital patients over 65 years of age.166

162 Teschauer 2015, 15.
163	 Statistische	Ämter	des	Bundes	und	der	Länder	2010,	15.
164	 Pinkert/Holle	2012.
165	 Trauschke/Werner/Gerlinger	2009,	386.
166 Arolt/Driessen/Dilling 1997, 208.
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For this large and, in the future, growing group of patients 
with dementia, it is necessary to create appropriate conditions 
in order to be able to adequately treat and care for them in the 
hospital while protecting their dignity and remaining possible 
self-determination.167

In addition to the introduction of an improved early di-
agnostics through corresponding screening procedures, pri-
marily to be demanded are better admission conditions in the 
hospitals, during which particulars of the patient are systemat-
ically asked for from relatives and the state of existing compe-
tences for self-care and possibilities for self-determination are 
conveyed. Furthermore, the processes in admission procedures 
should be expedited, and the possibilities for rooming-in of 
relatives should be extended.168 Courses of instruction for per-
sonnel are also necessary, in which specialist knowledge about 
dementia is communicated, but also abilities in communica-
tion are trained and problematic standard situations (for ex-
ample: a patient suffering from dementia is wandering around 
in the hospital or tears indwelling cannula out of the veins) are 
thematised through best-practice examples.169 The goal in do-
ing so is also to reduce the stress experienced by nursing staff 
in caring for patients with dementia in the hospital.

The German Alzheimer’s Society assumes that a change in 
attitude is required in the overall system of the hospital in or-
der to better cover the needs of the group of dementia patients. 
Mentioned in this as essential options for action for the further 

167	 For	the	field	of	“dementia-sensitive	hospitals”,	we	refer	readers	to	the	pro-
gramme	“People	with	Dementia	in	Hospitals”	of	the	Robert	Bosch	Stiftung	
(http://www.bosch-stiftung.de/content/language1/html/37166.asp [2016-02-
22]);	for	the	field	of	“barrier-free	hospitals”	(where	it	is	a	question	of	barri-
ers	both	architectonic	and	communicative),	to	the	Stiftung	Gesundheit	För-
dergemeinschaft (http://www.stiftung-gesundheit-foerdergemeinschaft.de 
[2016-02-22]).

168 Deutsche Alzheimer Gesellschaft 2013, 16.
169	 Cf.	on	this,	among	others,	the	programme	“DEMIAN –	Promoting	positive	

everyday	experiences	for	people	with	dementia”,	which	was	developed	in	
the	Institute	for	Gerontology	at	the	University	of	Heidelberg	in	the	years	
2004	to	2010.	Cf.	also	Berendonk	et	al.	2011.
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development of a hospital into a “dementia-sensitive hospital” 
are:

>> adaptation of the milieu and processes on a ward to the 
needs of persons with dementia,

>> involvement of relatives and helpers,
>> instruction and advanced training of personnel,
>> provision of opportunities for activity and movement.170

It should be emphasised that along with the conveying of spe-
cialist knowledge and confidence in action for reducing fear, 
it is also a matter of a change in terms of a basic positive atti-
tude vis-à-vis dementia as illness and the person affected by 
dementia, a change that neither demotes her/him into being 
a child, nor sees him/her as a pure nursing case. This change 
requires the ability for empathy among individual employees, 
but also the willingness to perceive more strongly the emo-
tional communications of those affected than the cognitive 
ones.171 Furthermore, an essential precondition for the further 
development of a hospital into a dementia-sensitive hospital is 
guaranteeing that the time that must be spent for the individ-
ual patients is adequate. Whether the care of hospital patients 
affected by dementia occurs better through beds integrated 
into the various specialist departments or in an interdiscipli-
nary ward in which a dementia-friendly milieu can be created 
through an entire package of measures and additional struc-
turings of the day, has not as of yet been conclusively resolved.

4.5.5 Patients with disabilities

Patients with disabilities and their relatives frequently com-
plain that in hospitals they are either turned away or treated 

170 Teschauer 2015.
171	 On	this,	see	in	more	detail:	Deutscher	Ethikrat	2012.



101

with so little expertise that they have to switch into clinics far 
from their place of residence.

Moreover, it is reported that many hospitals demand172 that 
the person with disability be accompanied by an additional 
person during the hospital admission, independent of the pa-
tient’s self-competence, and that they offer no possibility of be-
coming acquainted with the relevant ward prior to admission 
so as to undertake necessary precautionary measures for the 
period of the stay.173 A systematic and adequate evaluation of 
the capabilities for self-care and of specific support-needs fol-
lowing admission is often omitted, it is also reported, and that 
this leads both to a partial oversupply and incapacitating care 
and to an undersupply through omission of necessary aid.174 In 
its Opinion on the UN Convention on the Rights of Persons 
with Disabilities, the ZEKO states: “People with disabilities 
have the experience of being met with impatience in reaction 
to the extra time and expense that they occasion (for example, 
when they need more time to dress and undress or need spe-
cial communication aids)”.175 It is further criticised that com-
munication in the hospital is tailored to competent patients. 
However, for patients with articulation problems; patients who 
need more time for answers; or patients who make themselves 
understood non-verbally, neither the time necessary for this 
nor the expertise exists.176

For dealing with persons with disabilities, the principles 
and statements of the UN Convention on the Rights of Per-
sons with Disabilities can hold as a foundation (see 3.3.1). The 
convention ascribes to persons with disabilities not only the 
“same” health treatment as to non-disabled persons, but also 
the healthcare services that are required specially by them due 
to their disabilities (Article 25 b) and those that serve their 

172 Lachetta et al. 2011, 143.
173 Budroni et al. 2006, 127.
174 Forum selbstbestimmter Assistenz behinderter Menschen 2007.
175	 Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2010,	A298.
176	 Schmidt	2010.
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“habilitation and rehabilitation” (Article 26) in order to reach 
a very high degree of independence as well as full and equal 
participation.

Against the background of the requirements of equal access 
and just distribution, the conflicts for the hospital can be out-
lined through three questions:

>> How within the hospital, against the background of grow-
ing economic pressure, can the self-determination be guar-
anteed for persons with disabilities who need assistance in 
self-determination due to their cognitive limitations?

>> How, among persons with disabilities for whom the disa-
bility is not the reason for the current hospital treatment 
and for whom the direct treatment of symptoms associated 
with the disability does not necessitate a specialised care, 
can the medical and nursing care be ensured in terms of the 
patients’ inclusion within the framework of the hospitals’ 
regular treatment offering?

>> How can an adequate balance be struck between the com-
prehensive care of persons with disabilities in general hos-
pitals (a kind of generalising of the offerings for the special 
needs of this patient group) and the specialising of certain 
hospitals on the treatment of specific subgroups who, as in 
the case of certain genetic syndromes, for example, require 
a high expertise?

A process of realisation in relation to these questions is only 
slowly occurring. To this point, there are only a few programs 
for needs-based treatments, mostly financed by foundations, 
but also by individual federal states.

Approaches must take into account that persons with disa-
bilities require a care and treatment during an inpatient hospi-
tal stay that poses special demands on both nurses and doctors. 
Diagnosis, therapy and care are associated with additional ex-
pense and effort, and they require particular specialist knowl-
edge and particular communicative competencies by nurses as 
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well as doctors. Amongst the symptoms to be concretely treat-
ed, complex interactions can sometimes also arise that further 
complicate diagnosis, treatment and care.177

In this context, the Ärztekammer Berlin (Berlin Chamber 
of Physicians) advocates for a “barrier-free hospital”. They 
assert that while building-related conditions as well as equip-
ment with technological assistive devices correspond widely to 
the requirements for barrier-free accessibility in the majority 
of hospitals, there is a lack in terms of barrier-free commu-
nication and of assistive systems that facilitate, especially for 
persons with sensory disabilities, a very high degree of in-
dependence as well as the preserving their self-reliance and 
self-determination during the stay in hospital.

In order to improve the care of persons with disabilities 
within the hospital, the disability-related professional asso-
ciations have proposed the concluding of a target agreement 
pursuant to Section 5 of the Bundesgleichstellungsgesetz (Fed-
eral Act on Gender Equality) between the German Hospital 
Federation and the associations of people with disabilities.178 
With this, the deficit in binding descriptions of organisation-
al methods and processes for the care of patients with serious 
and multiple disabilities within the hospital should be recti-
fied; a better professional training and continuing education of 
physician-based, therapeutic and nursing personnel ensured; 
binding quality standards established; and an admission- and 
transition-management agreed upon that is geared towards 
the needs of this group. Great need for action exists regarding 
additional financing for the care of persons with disabilities in 
the hospital and in terms of a new legal regulation of personal 

177	 In	2014	in	Munich,	the	German	Ethics	Council	already	was	guided	by	these	
baseline	conditions	during	its	Bioethics	Forum	on	“People	with	Disabil-
ities –	Challenges	for	Hospitals”.	Participants	raised	demands	for	an	im-
provement of the care of persons with disabilities in the hospitals, but also 
for the creation of specialised centres that not only provide for complex 
diagnoses and treatments, but also can undertake an advisory function 
for	the	hospitals.	See	https://www.ethikrat.org/en/bioethics-forum/
people-with-disabilities-challenges-for-hospitals [2016-02-22].

178	 Cf.	among	others	Roser/Budroni/Schnepp	2011.
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hospital assistance, which should be placed at the ready in a 
needs-based manner to all persons with disabilities from the 
point of a defined need for assistance on.179

4.5.6 Patients with a migrant background

About 16.5 million people with a migration background live 
in Germany, which corresponds to a population percentage of 
20.5 percent.180 In densely populated areas, it is often the case 
that 30 to 50 percent of patients at hospital wards possess a 
migration background. On the basis of these demographic cir-
cumstances, intercultural treatment situations are part of the 
daily work in numerous German hospitals. Linguistic and cul-
tural barriers, but also different moral concepts regularly lead 
in the process to various difficulties and ethical conflicts. Such 
a situation not only impairs access to an adequate provision 
of healthcare in the hospital, but also poses new challenges for 
practitioners in the hospital.

Linguistic barriers play a crucial role in the mis-, under- and 
overtreatment of patients with a migration background in the 
hospital. Often, patients from other cultural areas do not speak 
German; professional interpreters are only available in rare 
cases.181 To overcome difficulties of understanding, accidental 
interpreters are frequently enlisted. During such interpreting 

179	 Pursuant	to	the	Gesetz	zur	Regelung	des	Assistenzpflegebedarfs	im	Krank-
enhaus	(Act	on	the	Regulation	of	Assistive	Nursing	Needs	in	the	Hospital)	
of	30 July	2009	(BGBl. I,	2495),	persons	with	disabilities	are	entitled	to	
bring into the hospital their familiar nurses as nursing assistance if they 
employ their nurses in the so-called employer model, which, however, 
only very few persons who need nursing and obtain services from nursing 
insurance	do.	Most	of	those	affected	receive	nursing	care	as	an	outpatient	
service or while living in a nursing home and hence fall out of the current 
statutory regulation. A change in the law, which the disability representa-
tives and equal opportunities commissioners of the federal states are also 
seeking, would integrate persons with disabilities who receive outpatient 
care services or care within a facility.

180	 Statistisches	Bundesamt	2014,	38.
181	 Cf.	Barkowski	2008.
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activities, deficient linguistic competence frequently leads to 
mistranslations, omissions or censoring. In order to compen-
sate for possible gaps in communication, additional examina-
tions are often conducted, which would have been avoidable 
with adequate communication and which require additional 
financial and personnel resources.182 These constellations not 
only make difficult an adequate and quality-assured hospital 
treatment, but simultaneously also throw up grave ethical and 
legal problems. For communication deficits of this kind, which 
often remain unremarked or elude monitoring, impede the re-
quired patient information and thus do not allow the patient 
to give an informed consent in a self-determined manner.

Additionally to the difficulties of understanding, cultural 
barriers also impede access to and use of health services in the 
hospital. Under cultural barriers are to be understood, on the 
one hand, misunderstandings about decisions and actions of 
the patient that are characterised by cultural value concep-
tions, alien to the practitioners, and often appear little com-
prehensible to those offering treatment. On the other, during 
the implementation of medical measures, a culturally-stamped 
intense feeling of shame or the observance of certain religious 
duties, such as the compliance with dietary rules, can repre-
sent a challenge for both the persons offering and receiving 
treatment.183

Varying moral evaluations of medical measures are not 
rare experiences in the hospitals of value-pluralistic socie-
ties. Nevertheless, there are moral attitudes by patients from 
other cultural areas that are ascribable to specific cultural 
value convictions. Examples for this are decisions within the 
family of the patient about whether this person should be in-
formed of the diagnosis of a malignant and incurable cancer; 
the request for maximal therapy, even in medically futile sit-
uations, by reference to religious arguments; or the influence 

182	 Bioethik-Kommission	des	Landes	Rheinland-Pfalz	2010,	87.
183	 Zuckerman	et	al.	2002;	Ilkilic	2002;	Ilkilic	2006;	Sattar	et	al.	2004.
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of traditionally-characterised hierarchical structures on the 
decision-making, for instance, when the husband decides for 
the wife.184 Underlying such claims are moral attitudes that 
are strange to the local culture, or of a different significance 
to those ethical principles familiar in medical ethics, such as 
the principle of respect for patient autonomy. Ethical conflicts 
about interests and decision-making in clinical daily life are 
often especially complex and hence a challenge for hospital 
employees.185

4.5.7 Registered refugees and persons without 
residency status

The high number of refugees who have come to Germany for 
roughly a year poses the question, among others, of the condi-
tions for the treatment of these persons in German hospitals. 
Moreover, according to estimates, at least 500,000 to a million 
people reside in Germany without valid residency papers (so-
called sans papiers), which include persons residing illegally in 
Germany as well as refugees before they have been registered. 
Even if regulations186 exist in principle for the treatment of 
these patient groups, numerous questions relate to their 

184	 Cf.	Ilkilic	2008.
185	 Cf.	Ilkilic	2014.
186	 See	on	this	Zentrale	Ethikkommission	bei	der	Bundesärztekammer	2013b;	

Resolution	of	the	109th German Medical Assembly 2006 (printed paper 
VII-11):	“Unzureichende	medizinische	Versorgung	von	Menschen	ohne	lega-
len	Aufenthaltsstatus”	(Inadequate	medical	care	for	people	without	legal	
residence status) (http://www.bundesaerztekammer.de/arzt2006/data/
anhang_a/top07_11_E_END.pdf	[2016-03-02]).	See	on	the	healthcare	of	asy-
lum seekers (examination and care in institutions for initial admission, care 
and	treatment	of	psychological	illnesses	and	traumas,	demand	for	qualified	
personnel, inclusion of linguistic and intercultural aspects, improvement of 
data	and	research)	the	2015	brief	statement	“Zur	Gesundheitsversorgung	
von	Asylsuchenden”	(“Healthcare	for	Asylum	Seekers”)	by	the	Nationale	
Akademie	der	Wissenschaften	Leopoldina	(German	National	Academy	of	
Sciences	Leopoldina),	the	Deutsche	Akademie	der	Technikwissenschaf-
ten	(National	Academy	of	Science	and	Engineering)	and	the	Union	der	
deutschen	Akademien	der	Wissenschaften	(Union	of	the	German	Acade-
mies	of	Sciences	and	Humanities).
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practical implementation.187 In the context of the present Opin-
ion, this problem area can only be mentioned, but not treated 
in more detail due to its complexity, which can be ascribed 
not least to the high number of persons affected and which 
additionally involves questions about the accordance of inter-
national-law, constitutional-law and social-law principles.

4.6	 Resource	allocation

It is uncontentious that society has an interest in a generally 
accessible, high-quality medical care at the most up-to-date 
state of medicine, life science and technology. This is not only 
in the interest of patients, but also in the interest of those not 
acutely affected by illness. For these latter can be sure, in case 
of an illness, of being able to make use as quickly as possible of 
a high-quality medical care. In many cases, this demand arises 
unforeseen and acutely so that so-called “reserve capacities” 
must be held out. Inpatient institutions thus have the charac-
ter of an option good, that is, the mere existence of a system 
of inpatient care already endows a benefit to the members of 
the society. This option-good character is particularly evident 
in the areas of emergency care and disaster care as well as in 
intensive care.

187	 In	this	context,	the	questions	to	be	handled	would	be,	for	example,	to	what	
extent	it	can	be	justified	against	the	background	of	obligations	according	
to	international	law	(for	instance,	the	International	Covenant	on	Economic,	
Social	and	Cultural	Rights	of	1966	or	UN	Resolution	48/104:	Declaration	on	
the	Elimination	of	Violence	against	Women	of	1993)	that	in	the	Asylbewer-
berleistungsgesetz	(Asylum	Seekers	Benefits	Act)	(Sections	4,	6),	the	treat-
ment	of	registered	refugees	within	the	first	15	months	of	their	stay	is	limited	
to acute illnesses and pain conditions, whereas for example the treatment 
of a war traumatisation, which is urgent for many of these patients, is 
not allowed; further, that the access of these persons to medical care is 
regulated in many federal states by the director of the accommodation 
facilities, who are usually not medically competent. For persons without 
valid residency papers, it ought to be examined how a hospital treatment 
can	be	enabled	that	protects	medical	confidentiality	in	terms	of	prolonged	
protection of secrecy, for example through the instrument of an anonymous 
health	insurance	certificate	that	has	been	introduced	in	some	states.
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In addition to the undisputed benefit of medical services 
for society, it has to be taken into account that the public re-
sources that are invested into the inpatient sector are high and 
limited. Thus, questions of funds distribution as well as effi-
ciency and effectiveness automatically arise. But also, through 
alternative structures and organisational measures, resources 
may be gained and redistributed. A societal decision must be 
made, therefore, to what extent funds are expended for inpa-
tient care. In inpatient care, the determination of the total ca-
pacities occurs in the context of the demand planning by the 
federal states and hence in the framework of the political deci-
sion-making process. The available number of beds also always 
has an influence on the amount of treated cases and hence ser-
vices.188 For the question of whether an existing facility can be 
economically operated under the given framework conditions 
and how many cases and what services it must deliver for this 
purpose, the financing of the inpatient sector above all is of 
crucial importance, in addition to its size and structure.

Decision-making about the economically efficient and so-
cially just allocation of scarce medical resources takes place at 
different levels.189 Initially, one has to determine how much 
funding will be allocated to the healthcare sector as a whole, 
i.e., what portion of the national income is to be used for 
healthcare purposes.

Determining such a monetary upper limit for the health-
care system – a certain restriction at the macroeconomic level 
is contained in the principle of contribution rate stability (Sec-
tion 71 SGB V) and in the requirement of economic efficiency 
(Section 12 SGB V) – necessarily entails allocation decisions 
at the downstream levels. If the limited means are supposed to 

188	 Cf.	among	others	the	so-called	Roemer’s	Law:	“in	an	insured	population,	a	
hospital	bed	built	is	a	filled	bed”	(Shain/Roemer	1959,	71);	see	also	Sauer-
land	2002,	84 ff.

189	 An	example	for	an	inefficient	allocation	between	the	sectors	of	healthcare	
is the shifting of care from practice-based doctors to emergency depart-
ments in hospitals. An indicator for this shift taking place is the strong 
increase in outpatient emergency care by hospitals.
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be efficiently and effectively used on all levels, this serves the 
purpose of preventing undersupply, oversupply and missup-
ply. For this, the form of financing for the inpatient sector can 
make an essential contribution.

In addition, the interrelation between investments in the 
building and technical infrastructure (invested capital) and 
operating costs is important for considering the respective 
consequences. By way of example, a new building structure 
may generate lower energy costs, or employees may be able to 
care for more patients without additional burden given func-
tional arrangement and meaningful area sizes than given long 
transport distances or too cramped ward sizes. Private hospital 
owners deploy more capital (“fixed assets”) per euro of rev-
enue than do the public and non-profit operators. The rate 
stands at 71 cents by the private owners, 70 cents by the public 
and 58 cents by the non-profit.190 If the public and non-profit 
operators thereby have fewer funds at their disposal in order 
to, for example, change process-hindering building structures 
through corresponding investments, replace outdated medi-
cal technology or reduce high energy- and maintenance-costs, 
then a greater demand arises to use personnel and material 
resources.191

4.6.1	 Dual	financing	in	the	inpatient	sector

Hospital financing in the dual model (see 2.2) has long been 
criticised. Originally the issue was problematised from the 
side of the health insurance funds arguing that this form of 

190	 Cf.	Augurzky	et	al.	2015,	162.
191	 For	the	calculation	of	the	DRGs,	hospitals	currently	report	their	cost	and	

performance	data	on	a	voluntary	basis	to	the	InEK.	So	far,	the	private	
hospital	chains	do	not	take	part	in	the	calculation.	By	law,	the	InEK	should	
be	empowered	to	call	on	hospitals	to	participate.	Should	data	from	the	
private	hospital	chains	enter	into	the	calculation	of	the	DRGs	in	this	way,	
the described interrelation between invested capital, i.e., investments, and 
operating costs is to be taken into account.



110

financing created overcapacities in the inpatient sector. The 
background to this critique is that the federal states only have 
to render investments, whereas the insurance funds have 
to cover the running operating costs. Due to the shortage of 
funds in the public budgets, however, it can be observed for 
some time now that the hospital investments are lagging be-
hind the development of expenditures in the healthcare sys-
tem. Thus, expenditures by the statutory health insurance in 
the period from 2002 to 2013 increased by approximately 40 
percent, whereas the states’ investments in the inpatient sector 
fell in the same period by roughly 15 percent.192 Meanwhile, an 
investment backlog estimated at several billion euros is spoken 
of in the hospital sector (see 2.2). The conversion to a monistic 
system of financing “from a single source”, as the Sachverstän-
digenrat zur Begutachtung der Entwicklung im Gesundheits-
wesen (Advisory Council on the Assessment of Developments 
in the Health Care System) recommends193, has thus far failed 
on the question of how and in what amount – also given con-
sideration of the investment backlog – the institutions receive 
the additionally necessary financial resources.194 Additionally, 
the influence of the federal states would be reduced in a mo-
nistic system195, yet they would still have the mandate to ensure 
inpatient care. Nevertheless, one can of course also address the 
issue of the investment backlog in such a way as to ask whether 
the number of existing hospitals is necessary. On multiple oc-
casions, the Advisory Council on the Assessment of Develop-
ments in the Health Care System has connected the question 
of the methodical reduction of overcapacities to the demand 
for a necessary reform of the investment financing.196 In this 

192	 See	http://aok-bv.de/gesundheit/versorgungsbereiche/krankenhaus/
index_11287.html [2016-02-23].

193	 Sachverständigenrat	zur	Begutachtung	der	Entwicklung	im	Gesundheits-
wesen	2014,	number	512;	Sachverständigenrat	zur	Begutachtung	der	
Entwicklung im Gesundheitswesen 2012, number 337.

194	 Cf.	Preusker	2010,	302.
195	 Cf.	fn.	58.
196	 Sachverständigenrat	zur	Begutachtung	der	Entwicklung	im	Gesundheits-

wesen 2014, number 264.
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case, the limited investment budget could be more efficiently 
distributed to a smaller number of remaining hospitals. Com-
parative figures from countries at a similar level to Germany in 
terms of national economy, such as the Netherlands, Denmark 
or Sweden, suggest that this path of efficiency enhancement 
should also be considered for the improvement of the hospital 
infrastructure.197

In addition to the general underfinancing in investments, 
there is also the problem of considerable differences in the 
investment activities of the individual federal states. This has 
already led to marked disparities in the provision of inpatient 
services for the population in different states. As a result, the 
current hospital financing has been contributing to inequal-
ity in an area that is of outstanding importance for the life 
situation of those affected. Although the quantity of inpa-
tient care in Germany can be considered as very good in an 
international comparison (see 2.1), it cannot be excluded in 
the mid- to long-term that an undersupply will occur in the 
inpatient area, especially in sparsely populated rural regions. 
For this purpose, the Advisory Council on the Assessment of 
Developments in the Health Care System has recommended, 
in addition to determining the medical specialties that are in-
dispensable for a comprehensive primary care, to define cor-
responding minimum accessibility criteria (preferably travel 
times, rather than distances) and to support hospitals that are 

197 The international comparison, especially to countries in Europe whose 
national economies are structured in a like manner, shows that Germany, 
despite declining capacities, still disposes of an above-average number of 
beds	and	hospitals	(with	in	part	questionable	facilities).	While	accord-
ing	to	data	from	2014,	the	Netherlands	reserves	4.7	hospital	beds	per	
thousand residents and Denmark just 3.4 beds, the number in Germany 
was 8.3 beds per thousand residents (http://www.indexmundi.com/
g/r.aspx?v=2227&l=de [2016-02-23]). The aforementioned reduction in beds, 
running at 15 percent in the last two decades in Germany, also stands in 
contrast	to	the	27	percent	reduction	in	the	old	EU-15	countries.	With	regard	
to duration of stay and hospital cases, Germany lies above the average of 
the	old	EU-15	countries.	On	this	and	further	numerical	data,	according	to	
which the international comparison also suggests further questions on the 
outcome quality of German hospitals, cf. Geissler/Busse 2015.
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vital for the provision of healthcare services in sparsely popu-
lated areas through service guarantee surcharges.198

In this connection, the question arises of whether the sup-
ply planning, primarily oriented towards the quality of treat-
ment, should rather follow the current goals of a location-based 
planning or those of an accessibility-based199 planning, where-
by patient-welfare oriented arguments are to be found for both 
given targets. Simultaneously, the question arises of whether 
hospital planning and the financing of the facilities should 
take place more strongly according to uniform federal criteria 
and whether the financing should be regulated in a cross-state 
manner.

4.6.2 Ownership structure in the inpatient sector

For several years, a significant transformation with regard to 
the structures of hospital ownership can be detected in Ger-
many (see 2.1), whereby the privately-operated facilities have 
evolved from a “niche product” to a significant provider of 
healthcare.

Empirical studies show that private facilities exhibit a 
higher measure of economic efficiency than municipal and 
non-profit ones. Various factors may be causal in this regard. 
In addition to a higher targeted capital investment and fast-
er decision-making of the facility, a success-oriented man-
agement, lower personnel costs as well as better possibilities 
for outsourcing certain services are mentioned.200 Private 

198	 Sachverständigenrat	zur	Begutachtung	der	Entwicklung	im	Gesundheits-
wesen 2014, number 263.

199	 If	one	focuses	particularly	on	the	means	of	bed	reduction	and	hospital	
closings,	the	possibly	longer	travel	distances	can	be	offset	(especially	in	
emergency care) through more capacities in air rescue, given the perspec-
tive	of	both	medical	effectivity	and	healthcare-economic	efficiency.

200	Augurzky/Beivers/Gülker	2012,	13 f.,	21-26,	38-42.
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providers are frequently accused of “cherrypicking”201, that is, 
concentrating on the lucrative cases, while not serving cost-in-
tensive areas.202

To what extent this allegation is justified on the whole, re-
mains contested in the literature.203 Thus one study on hospi-
tals in private ownership shows that the severity level of the 
illness as well as the age of patients in private hospitals is not 
lower than in public or non-profit institutions.204 This fact 
taken by itself, however, is still not evidence that private in-
stitutions assume the same breadth of care as public hospitals. 
Speaking against the assumption of a comparable breadth of 
care by private operators is the fact, for example, that private 
facilities offer cost-intensive accident and emergency depart-
ments in markedly smaller measure than public or non-profit 
ones do. Yet, emergency and acute medicine represents not 
only a cost-intensive and economically unprofitable area of 
day patient or inpatient care, but also is essential and indis-
pensable for the healthcare of the population.

In general, a specialisation of institutions on certain ther-
apies is medically and economically sensible. Institutions can 
operate at the current state of technology and medical knowl-
edge, especially for schedulable surgeries. In particular for 
smaller institutions, specialisation is an appropriate strategy in 
order to assert themselves in an increasingly competitive envi-
ronment. This holds true for all forms of ownership. Also, in 

201	 Cf.	Bräutigam/Kruse	1992.	With	regard	to	private	hospitals,	one	must	
differentiate	between	hospital	chains	and	individual	facilities.	That	certain	
hospitals pursue an economically motivated selection strategy cannot be 
ruled	out.	Conversely,	however,	this	is	also	valid	for	hospitals	under	other	
forms of ownership.

202 For other hospitals in the surrounding area, this implies that they, in con-
trast, focus on emergency care or on providing putatively not economically 
attractive	services	in	order	to	ensure	supply.	High	contingency	costs	and	
lower	effects	of	scale	with	correspondingly	lower	efficiency	are	associated	
with this.

203	With	respect	to	age	and	type	of	insurance	(statutory	versus	private),	data	
analyses on patients cared for show no abnormalities related to the totality 
of private providers (Augurzky/Beivers/Gülker 2012, 28).

204 Augurzky/Beivers/Gülker 2012, 28-31.
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hospital groups in public or non-profit ownership, concentra-
tion strategies can be noticed that likewise create the frame for 
a high-quality care.

An increasing specialisation within the hospital landscape 
appears unproblematic in terms of health politics as well as 
ethics so long as the necessary reserve capacities are ensured 
and supported financially in an adequate manner by the pub-
lic authorities for the cost-intensive intensive-care and emer-
gency wards; the increasingly sidelined fields such as gynae-
cology, obstetrics and paediatrics; as well as the treatment of 
rare diseases. In many regions, however, the comprehensive 
or quickly accessible ensuring and adequate financing of 
emergency capacities meanwhile represents a considerable 
problem.

4.6.3 (False) Incentives of the DRG system

In the existing DRG accounting system, those hospitals are 
working in an economical way whose average costs for a treat-
ment case lie below the remuneration of the diagnosis-orient-
ed case-based flat rates. Particularly institutions that have spe-
cialised in certain disease patterns and therapeutic procedures 
fulfil this condition. These institutions are able to raise their 
case numbers in these areas and hence to operate profitably to 
a high degree. In principle, scarce public funds are supplied to 
that use that endows the largest medical benefit. Nevertheless, 
there are treatment fields in which the DRGs are from expe-
rience insufficient to cover the accruing costs. These include, 
among others, the specialist departments for paediatric and 
adolescent medicine as well as the care of multimorbid elderly 
patients (see 4.5.1 to 4.5.4).

The goal must be to ensure cost-adequate forms of financ-
ing for all treatment cases, whereby one also has to examine 
under what conditions cases, case groups or patient groups are 
to be financed outside the case-based flat rates.
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A remuneration system oriented towards patient welfare 
can in substance be based on case-based flat rates as long as 
one can expect that certain typical treatment situations, taking 
into account the above-mentioned criteria, could be adequate-
ly described through standardised variables and that these 
could be implemented into flat-rate remunerations. Standard-
ising of such situations saves effort and costs. Nevertheless, 
any clinical treatment can lead to resources being necessary 
that go far beyond the planned standards. Moreover, innova-
tive treatments, especially in high-performance medicine, ac-
quire entry into the DRG system sometimes only after years 
of preparations. This applies especially with regard to mul-
timorbid elderly patients, patients with rare diseases and in 
emergency care. To standardise such situations for their part 
appears of limited meaning due to the need for an extensively 
fanned-out differentiation.

Building on the provision of Section 17b (1) sentence 10 of 
the Hospital Financing Act on “special facilities”, one possible 
solution could consist in expanding the possibility of agreeing 
upon hospital-specific remuneration rates for case groups, in 
which the complex individual treatment situation is settled on 
the basis of actually arising costs. With a remuneration sys-
tem based on case-based flat rates and, in parallel to that, an 
individualised remuneration system, cost-intensive necessary 
reserves, i.e., the maintenance of accident and emergency de-
partments205 in rural areas, could be decoupled from the case-
based accounting system. In doing so, nevertheless, clear cri-
teria for the possibility of agreeing upon such hospital-specific 
remuneration rates have to be defined, including a limitation 

205 The outpatient emergency care of the statutory insured is not paid by the 
DRG	system,	but	remunerated	via	case-related	honorariums	according	
to	the	uniform	valuation	standard	of	the	Association	of	Statutory	Health	
Insurance	Physicians.	Nevertheless,	here	as	well	the	problem	exists	of	a	
possible	underfinancing,	since	the	flat	rates	for	outpatient	emergencies	are	
not cost-covering and have to be cross-subsidised through other income. 
The average treatment costs here lie in part markedly above the corre-
sponding	reimbursement	rates	(cf.	Haas	et	al.	2015,	11 f.,	38 f.,	48 f.,	61 f.).
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to indications and diagnosis groups on the basis of external-
ly verifiable rationales. It should be ensured thereby that the 
intended savings effects of the DRG system are not cancelled 
out. Such a system could encourage the willingness as well to 
treat patients with complex and resource-intensive pre-exist-
ing illnesses (for example, dementia, infections or colonisation 
with multidrug-resistant organisms) within the hospitals.

The remuneration criterion of rendered physician-based 
services that has so far primarily been taken into account in 
the DRG case-based flat rates system, can be seen as in need of 
review; this criterion, measured for instance in the escalations 
in case numbers and reduced durations of stay, can without 
question set incentives for ethically problematic actions. That 
is, the remuneration system lays emphasis strongly on action 
and use of active measures, whereby incentives for superflu-
ous, doubled and hence unnecessary measures can also arise 
that additionally burden the patient. A study commissioned by 
the National Association of Statutory Health Insurance Funds, 
Association of Private Health Insurance Funds and German 
Hospital Federation and presented in 2014 was, however, able 
to find no unequivocal evidence for or against a volume ex-
pansion in the hospitals based solely on economic motivation. 
Too many effects had influence on the evolution of services: 
morbidity and mortality, medical progress, patients’ expec-
tations, changed lifestyle habits or also changing interactions 
with outpatient care and the demographic effect. Nevertheless, 
the authors summarise the results thus: that while with acute 
services like acute heart attack, the admission behaviour was 
not changed, with other acute services, such as vascular diseas-
es, the changed case numbers were to be ascribed to a changed 
coding-behaviour or other treatment pathways; with planna-
ble services or services in areas with unclear evidence, such 
as spondylosis, however, the case numbers had changed as a 
consequence of the DRGs.206 Still, the authors emphasise that 

206	Schreyögg	et	al.	2014,	13.
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the data available to them permit no conclusion about wheth-
er the changes in case numbers were medically indicated or 
not. The study also notices a connection between rising costs 
among unchanged DRGs and declining case numbers207 as 
well as declining case numbers in the event of declining DRG 
weights without supplemental remunerations and case-num-
ber increases in the event of the possibility of supplemental 
remunerations208. The pendulum effects between DRG evolu-
tion and case-number trends appear at least demonstrable for 
certain diagnosis areas, although the question cannot be an-
swered whether these developments go beyond the medically 
advisable or necessary.

Independent from the influence of the respective form of 
remuneration, the medical profession is increasingly discuss-
ing the avoidance of medically unnecessary measures.209 In this 
sense in 2015, the Arbeitsgemeinschaft der Wissenschaftlichen 
Medizinischen Fachgesellschaften (Association of the Scientif-
ic Medical Societies in Germany) also initiated the discussion 
“Gemeinsam klug entscheiden” (“Choosing wisely together”), 
which follows up on the international initiative “Choosing 
wisely” and is aimed at working out “don’t-do recommenda-
tions” for unnecessary and even damaging services.210

Against this background, the remuneration of medical di-
agnostics and of the observation of a patient without perform-
ing of a subsequent treatment service should be more strongly 
accentuated, target-oriented and better remunerated in the 

207	Ibid.,	80.
208	Ibid.,	93.
209	In	this	context,	Michael	Hallek	from	the	Deutsche	Gesellschaft	für	Innere	

Medizin	(German	Society	for	Internal	Medicine)	gives	his	view	in	a	press	
release	from	24 February	2015	thus:	“Many	medical	interventions	also	
imply a burden for the patient. […] As doctors it is not only our duty to 
treat,	but	also	to	omit	treatments	if	they	do	not	benefit	the	patient	or	
could	even	harm	him”	(https://idw-online.de/de/news626239	[2015-09-28]).	
Moreover,	a	press	release	by	the	German	Society	for	Internal	Medicine	
from	9 July	2015	states:	“Services	that	have	been	proven	to	be	of	no	benefit	
for	the	patient	should	be	identified	and	omitted”	(https://idw-online.de/
de/news634544 [2015-09-2015]).

210	 Richter-Kuhlmann	2015.
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DRG catalogue. This could occur through the introduction of 
a separate and adequately financed “observation” procedure. 
In the event, for example, of a questionable medical indication, 
a physician’s decision for watchful waiting would be released 
from an economic sanctioning.

In addition, the phenomenon of segmenting the treatment 
of multimorbid patients into several individually accountable 
hospital stays, each supported by one respective diagnosis, 
needs to be dealt with through changes within the DRG sys-
tem. Package solutions are conceivable in which in the individ-
ual case, several parallel diagnoses could be consolidated into 
a superordinated DRG. In addition, a remuneration structure 
oriented towards patient welfare should in case of need lead 
strictly to the placing of a patient into a better suited and spe-
cialised facility, even if a part of the treatment could be con-
ducted in the emitting hospital, which could be achieved by ty-
ing the relevant DRGs to certain qualifications and equipment 
levels of facilities for the defined case groups. A remuneration 
structure that promotes a further reduction of durations of 
stay to a critically short space of time and supports the expan-
sion of case numbers is going in the wrong direction. Likewise, 
a prolongation of the inpatient stay with the goal of a DRG 
reimbursement without deductions and above and beyond the 
medically necessary may not occur.

A further problem, which affects especially university hos-
pitals and facilities with a comprehensive service mandate, is 
the treatment of rare diseases. These facilities, due to their ser-
vice mandate, cannot withdraw from non-profitable areas and 
are obligated to provide services for cases involving rare dis-
eases. In cases in which hospitals – be it maximum-care hos-
pitals or ones of other service levels – assume the treatment of 
rare diseases, it needs to be examined whether the financing of 
these facilities must be supplemented alongside a price-based 
system by a corresponding basic financing of the contingency 
costs. This could be achieved, for example, through sufficient 
service guarantee surcharges.
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4.7		 Quality	assurance	and	documentation

A central instrument of external quality assurance in hospitals 
is the quality report, thus far prepared by the AQUA Institute 
on behalf of the Federal Joint Committee (G-BA).211 The most 
recent report comes from the year 2013. Both in the guide-
lines of the G-BA and in the quality report, it is set out, among 
other things, how to deal in a “structured dialogue” with neg-
ative deviations of a hospital with regard to defined medical 
parameters.

External quality assurance in the hospital is not compa-
rable with the approach in the Elftes Buch Sozialgesetzbuch 
(Eleventh Book of the Social Code) and with the role described 
there of the German Health Insurance Medical Service in qual-
ity controls in inpatient nursing facilities, since scientifically 
established outcome-criteria exist for quality-management 
criteria in the hospital sector. The valuation factors that under-
lie these criteria are defined and introduced through diverse 
medical professional societies.

None of the involved medical professional societies has to 
this point raised objections to the AQUA quality report so that 
one ought really to think that no objections or complaints are 
raised from the hospital area as well, i.e. from those to be audit-
ed. Yet considerable critique is expressed precisely on the part 
of the hospitals and many doctors. Thus, among other things, 
it is criticised that the survey is limited to numerically detect-
able criteria, in which “soft” factors such as the subjective sat-
isfaction of patients play hardly any role. Nursing is generally 
not covered in an adequate manner. Of the currently 30 ser-
vice areas, only one relates to nursing, and this solely in regard 

211	 Pursuant	to	Section	137 b	SGB V,	the	G-BA	is	responsible	for	the	conceptual	
implementation of the quality assurance obligations of healthcare service 
providers.	See	on	this	the	Richtlinie	über	Maßnahmen	der	Qualitäts-
sicherung in Krankenhäusern (Directive on Quality Assurance Measures in 
Hospitals)	of	15 August	2006	(BAnz.,	6361),	last	amended	on	16 April	2015	
(BAnz. AT 2015-08-06 B2).
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to pressure sore prevention. Furthermore, it is criticised that 
the outcome success criteria for the service areas, published 
by some health insurance funds, has lead to premature com-
parisons between facilities, without integrating the respective 
starting conditions (for example, composition of the patients). 
There are also multiple complaints about the considerable ex-
pense of time that is associated with the surveys. It is striking 
that these objections are not promoted publicly on the part of 
the professional societies and associations and not passed on 
to the AQUA Institute.

Against the background that the issue of quality assurance 
(improvement in quality, comparability and increase in trans-
parency for the user) is beyond dispute, quality assurance in 
the new Hospital Structures Act is declared to be an integral 
part of hospital planning and the awarding of resources. Thus, 
additional payments and deductions are introduced for good 
or insufficient quality, whereby the question of the parame-
ters for the determination of quality will arise in an intensified 
manner.

The AQUA Institute has taken up the already long-existing 
critique of the current process and suggested improvement of 
the communication between the healthcare providers and au-
dit authorities in order to shape the facility comparisons fairly 
and in a convincing way. Further, more longitudinal observa-
tions should be initiated. It is also planned to introduce patient 
surveys and attain an improvement in the cost-benefit ratio.212

Patient surveys for quality assurance are of great signifi-
cance, precisely against the background of the goal to ensure 
patient welfare. To be considered, therefore, are patient sur-
veys not only related to treatment experiences and treatment 
outcomes, as currently suggested by the AQUA Institute for 
individual service areas, but also surveys related to the subjec-
tive quality of life of the patient during the hospital treatment, 

212	 Cf.	Institut	für	angewandte	Qualitätsförderung	und	Forschung	im	Gesund-
heitswesen 2014, 238-244.
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to the treatment process and, where appropriate, to the as yet 
unfulfilled need for information.213 Additionally, in future 
quality-survey instruments, nursing and its standards should 
not only be taken more strongly into account in the existing 
service areas, but nursing should also be operationalised as a 
separate service area.

In particular the physician-based area, but also nursing in 
the hospital, is increasingly burdened with obligations for doc-
umentation, whose scope and detailedness additionally bur-
den the already scarce resources of time. Obviously, this form 
of documentation is principally necessary for the continued 
development of the accounting system. To the extent that the 
benefit of this documentation is questionable for the individu-
al patient and that the documentation demands a considerable 
additional effort and attentiveness on the part of doctors and 
nurses that then diminishes attention for the patient, the ques-
tion arises of an appropriate compensation for this provision 
of services as well as of the development of digital technical 
solutions for a sweeping simplification of the documentation.

213	 How	important	objectifiable	survey	instruments	are	for	the	surveying	of	
patient	satisfaction	is	shown	by	the	2012	survey	by	the	AOK	and	other	
health insurance funds, according to which 83 percent of patients indeed 
expressed predominantly high satisfaction with the care in the hospital, 
yet the representativeness of the survey is not given, and hence its explan-
atory	power	is	not	sufficient	(Weisse	Liste/Barmer	GEK/AOK	2012,	2).
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5	 	 SUMMARY	AND	
RECOMMENDATIONS

5.1	 	 Summary

Chapter 1: Introduction and outline of the problem
For decades, the organisation and financing of hospital care in 
Germany have been topics of a controversial political discus-
sion. Persistent challenges contribute to this, such as the gen-
eral development of costs in healthcare; further developments 
in medicine with the necessity for investments and a continu-
ous adaptation of the medical infrastructure; changed expecta-
tions on the part of patients; the interest in participating in an 
economically attractive growth market; and the demographic 
evolution. It is striking that in this discussion an orientation 
towards patient welfare as determinative normative guiding 
principle for hospital care has so far not been placed explicitly 
in the foreground. In conjunction with this finding are dis-
tressing developments in hospital medicine, such as, for ex-
ample, volume expansions or reductions in treatment services; 
the concentration on particularly profitable treatment proce-
dures at the expense of other necessary treatment offerings; as 
well as, in the meantime, problematic labour conditions for the 
personnel employed in the hospital.

With the GKV-Versorgungsstärkungsgesetz (Care Pro-
vision Strengthening Act) passed in 2015 and the Kranken-
hausstrukturgesetz (Hospital Structures Act), the latter with 
the demand to ensure a care that is “of high quality” and “pa-
tient-friendly”, the German Bundestag takes into considera-
tion once more in an intensified manner the patient and her/
his welfare and ties the future calculation of resources to this 
superordinate standard. The challenge remains, meanwhile, as 
demanded by the statute, of determining the criteria for this 
standard in more detail and of making them transparent for 
patients and society.
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Against this background, the German Ethics Council deals 
in the present Opinion with hospital care in Germany and, 
in doing so, poses patient welfare in the centre as normative 
guiding principle. In the process, the German Ethics Council is 
aware of the systematic and methodological difficulties that are 
connected with focusing considerations of patient welfare on 
hospital care as merely a single segment of the extremely com-
plex total system of healthcare provision in Germany. Never-
theless, the problematic developments in hospital medicine in 
Germany appear to make such considerations necessary.

Chapter 2: Overview of the hospital care system in Germany
A survey of the structure, financing and legal framework al-
ready shows that the segment of inpatient care itself also rep-
resents a complicated construction that has thus far not de-
veloped any sufficient stability, which is shown in the obvious 
necessity of continuous statutory improvements. Even if im-
provements have been attained through legislative activities, 
medium-term planning security hardly exists for the individ-
ual hospitals. Additionally, the normative reference points of 
the previous system of inpatient care are not unambiguously 
identifiable.

Chapter 3: Patient welfare as an ethical standard
The ethically grounded orientation towards patient welfare 
can be operationalised by means of three criteria: care for the 
patient that is sustained by the enabling of his/her self-deter-
mination; a good quality of treatment; as well as the just distri-
bution of resources available for inpatient care.

Care that enables self-determination has as its point of 
departure the respect and consideration of the patient as a 
person with individual ideas, wishes, interests, an individ-
ual history and with individual rights; and it is connected to 
the concept of adherence and the model of participatory de-
cision-making in the doctor-patient relationship, or respec-
tively in the nurse-patient and therapist-patient relationship. 



124

Consequently, it presupposes a successful communication that 
must be tailored to the patient in content, in manner and with 
respect to the general framework and which finds its aim espe-
cially in a concept of informed and self-determined consent on 
the part of the patient.

The treatment quality encompasses objective as well as sub-
jective elements; the former refer to possibilities and require-
ments of the medical sciences, the latter to the satisfaction of 
patients with the treatment. Quality measurement and quality 
assurance are oriented towards the model of structural, pro-
cess and outcome quality. In a treatment that is of high quality 
and patient-friendly, treatment quality also finds expression 
particularly in the medical indication being established re-
sponsibly, in relation to the individual patient.

Justice in the sense of equal access to hospital services and 
their just distribution includes both the imperative for sta-
tus-impartial equal treatment (equality) and the imperative for 
fair and in each case individually appropriate use of resources 
(equity). On the basis of the preexisting scarcity of resources, 
both calls for justice point to their effective and efficient (eco-
nomical) use. The call for a resource-reflexive conduct in the 
hospital must not lead, however, to an economic alteration of 
physicians’ actions, nor that of nurses and therapists.

Chapter 4: Threats to patient welfare: areas of conflict
With a view to the three criteria determining patient welfare, 
ethically relevant areas of conflict can be identified within hos-
pital treatment in Germany and possible solutions named. In 
the foreground of patient-related decisions, the effectiveness 
and efficiency of the treatment currently stand first and fore-
most as outcome parameters. As a result, the other criteria rel-
evant for patient welfare – care that enables self-determination 
and equal access to treatment services – retreat in practice into 
the background.

The resulting areas of conflict concern especially the in-
creasingly lacking possibilities for an adequate interpersonal 
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communication in the doctor-patient relationship, or respec-
tively that of nurse-patient and therapist-patient, including 
intercultural treatment situations, as well as the increasing 
difficulty for the professional groups employed in the hospital 
of being able to put into practice their respective profession-
al-ethical duties. Likewise, it is proving increasingly difficult to 
ensure an equal access to hospital services and their just distri-
bution, especially for patient groups with special needs. This 
applies in different ways to children and adolescents, patients 
in old age, with typical geriatric illnesses, with dementia, with 
disabilities or patients with migration background.

On the basis of this analysis, the German Ethics Council 
submits the following recommendations.

5.2		 Recommendations

1. Ensuring a better communication
a) For a communication in the hospital that is oriented to-

wards patient welfare, the legislature and the self-govern-
ing corporatist bodies should ensure that time and organ-
isational expense is correspondingly taken into account in 
the provisions for remuneration within the DRG system.

b) Within the scope of focusing on quality, which is required 
by the Krankenhausstrukturgesetz (Hospital Structures 
Act), instruments should be developed with which com-
munication is transparently documented. The documenta-
tion should include both conversations with the patients 
and interprofessional ward rounds and case conferences. 
In the process, with regard to the documentation guide-
lines, it should be ensured that the amount of effort re-
mains reasonable.

c) For reasons of equal treatment and the ensuring of an in-
formed, self-determined decision, the legislature should 
figure in the case-based accounting system the costs for 
a necessary professional translation in the context of an 
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intercultural treatment situation as well as a translation 
into sign language for deaf patients.

d) To assure the quality of communication in the hospital, 
the communicative competence of all those employed in 
the hospital should systematically be strengthened and 
cultivated through regular professional training, advanced 
training and continuing education. In doing so, intercul-
tural competence should also be imparted, which is char-
acterised by knowledgeability about other cultures and un-
derstanding of their moral concepts.

e) The German courses and profession-relevant language exams 
already introduced into practice for non-German-speaking 
doctors and nurses by several medical associations should be 
comprehensively introduced and made mandatory.

2. Assurance and improvement of management qualification
In the filling of physician and nursing executive positions in 
the hospital, not only the respective professional core compe-
tence should be vital in the future, but also qualified knowl-
edge in economics, ethics, management and law. In a similar 
manner, executive hospital managers should also dispose of 
basic knowledge in medicine and nursing in addition to their 
economic expertise. For this, corresponding advanced-train-
ing offerings, which also include the acquisition of practical 
experience, have to be developed or refined.

3. Improvement of the nursing situation in the hospital
a) The Federal Ministry of Health should provide for a sus-

tainable improvement of the nursing situation in hospitals. 
So for hospitals, nursing personnel ratios as a function of 
ward and department sizes should be developed and imple-
mented that are oriented towards the number of patients 
to be tended to and their illnesses or care needs. In doing 
so, the specific spectrum of duties of the nursing, physi-
cian and other therapeutic services in the respective area of 
expertise is necessarily to be taken into account including 
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times, for example, of handover, interprofessional ward 
rounds and case conferences.

b) Moreover, minimum quotas for fully qualified nursing 
staff, differentiated according to specialist departments, 
should be established and made transparent, and their ob-
servance should be subject to a regular review. Deviations 
from these targets should be made transparent for patients 
and referring physicians.

c) In this context and bearing in mind the current deficit in 
fully qualified nurses on the labour market, new quali-
fication models should be developed and promoted with 
which, for example, doctor’s assistants can receive in-ser-
vice training to become nursing staff.

d) In the interest of improving the quality of a patient-wel-
fare-oriented nursing, conditions should be purposefully 
promoted that guarantee as far as possible a personnel con-
tinuity in nursing and that avoid methods of pooling staff 
positions.

4. Minimisation of false incentives in the remuneration through 
case-based flat rates (DRGs)
The German Ethics Council recommends to the legislature 
and self-governing corporatist bodies the following measures 
for a patient-welfare-oriented reshaping of the DRG system:
a) In order to minimise false incentives for premature transfer 

or releasing of multimorbid patients with several existing 
medical treatment requirements, the possibility should be 
created of billing without time delays or economically moti-
vated transfers the necessary treatments as separate DRGs. 
Synergy effects should lead to corresponding deductions. 
Alternatively, the consolidating of several relevant DRGs 
should be made possible in the form of a package solution 
related to the individual case or in that of a superordinated 
new DRG.

b) As regards patients for whom the actually arising costs can-
not be realistically depicted through case groups – such as 
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with certain very elderly patients, patients with rare diseases, 
patients with severe infections or with ones caused by mul-
tiresistant bacteria, but also patients with special care needs, 
patients subject to involuntary commitment or patients 
with special behavioural problems – new agreement options 
should be created, as already existent in isolated cases, for 
supplemental payments or other additional remuneration el-
ements. As the basis for this, the already valid Section 17b (1) 
sentence 10 of the Krankenhausfinanzierungsgesetz (Hos-
pital Financing Act) on “special facilities” can be adduced, 
which would have to be expanded to these case groups and 
bound to clear criteria for delimitation to verifiably substan-
tiated indications and diagnosis groups.

c) Complementary to the second-opinion process already 
stipulated in the Hospital Structures Act for certain op-
erations able to be planned with a lead-in time (elective 
surgeries), remuneration models should be developed and 
tested in order to avoid unnecessary operations and proce-
dures, so that they do not offer incentives only for conduct-
ing a measure, but also for its justified omission. For this 
purpose, an “observation” procedure could be newly intro-
duced for certain diagnosis areas, for example, which re-
ceives its own remuneration assessment in order to relieve 
the physician’s decision for watchful waiting from econom-
ic sanction. The payment of such a DRG would have to be 
bound in each case to a particular medical rationale, an 
observation of the patient through repeated examinations 
and the in-depth conversation with the patient.

d) To avert treatments in hospitals insufficiently equipped or 
not qualified for such, the relevant DRGs should be linked 
to certain qualifications and equipment levels of facilities, 
alongside the new minimum-volume regulation in defined 
case groups. The aim of this regulation should be to pre-
vent hospitals from rendering such services in these cases.

e) For the financing of the treatment costs in inpatient psy-
chiatry and psychosomatics, a payment system should be 
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developed on the basis of the Federal Ministry of Health’s 
key points paper of February 2016, which guarantees long-
term a staffing that is sufficient and commensurate to the 
hospital-specific needs and that takes into account the 
diversity of treatment courses for the same diagnosis and 
the individually extremely diverse life circumstances that 
play a major role for the course of the illness and thera-
py with psychiatric and psychosomatic patients. Forms of 
cross-sectoral care should be facilitated by linking inpatient 
and outpatient services.

5. Expansion of quality assurance structures
a) To improve the quality of treatment and bundling of ex-

pert knowledge, a programme at the federal level should 
promote disease-pattern-oriented organisational models 
in German hospitals in the form of establishing multidis-
ciplinary centres, which so far have existed only on a quite 
modest and professionally limited scale. In addition to 
the treatment centres for persons with disabilities already 
made possible by law, the creation of centres for geriatric 
patients would be necessary.

b) The obligations for documentation prescribed by law 
should be simplified with the goal of freeing up more time 
for the care of patients. Models making use of digital assis-
tance, among other things, should be developed and tested 
to this end. At the same time, however, enhancements in 
the documentation of communication (interprofessional 
communication, communication with the patient, com-
munication quality) and of the “soft” factors of care (con-
versation, attention, contact) should be developed and 
tested. For the development and assessment of such doc-
umentation procedures, corresponding financial resources 
should be made available.

c) The legislature should strengthen measures aimed at in-
troducing a uniform documentation and quality assurance 
in the inpatient and outpatient area in order to design the 
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processes in the hospital more effectively and efficiently, to 
simplify the cooperation between both sectors and to re-
duce duplication of examinations to those cases where a rig-
orous medical indication exists for a renewed diagnostics.

d) Furthermore, the federal legislature should examine wheth-
er, in the framework of the federal states’ demand planning 
in the hospital sector, the existence of a clinical ethics com-
mittee or equivalent structures, or the intention to establish 
such in the facility, should be made a precondition for the 
licensing of a hospital. Moreover, possibilities for an organ-
isational-ethical counselling are to be created, to which the 
members of the hospital management can have recourse. 
Depending on the circumstances, an internal clinical ethics 
committee or external counselling is suitable.

6. Special patient groups
a) To ensure the appropriate hospital care of children and ad-

olescents, specific DRGs should be worked out and imple-
mented for these age groups. A prerequisite for this is the 
creation as rapidly as possible of a statistical basis estab-
lished on strictly paediatric data that permits a modelling 
into strictly paediatric DRGs. Until that point, a remuner-
ation corresponding to the actual costs should be ensured 
through sufficiently high service guarantee surcharges. 
Alternatively, taking inpatient paediatric and adolescent 
medicine out of the current system of case-based flat rates 
and remunerating them according to daily-equivalent 
nursing care rates to be negotiated should be examined.

b) In line with the inclusion goals of the UN Convention on 
the Rights of Persons with Disabilities, possibilities for sup-
plemental payments should be provided that take into ac-
count the specific needs of persons with disabilities and the 
associated additional expenses in order to prevent hospitals 
from refusing to treat these patients.

c) To improve the treatment in hospitals of persons with 
disabilities, it is recommended to expand the Gesetz zur 
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Regelung des Assistenzpflegebedarfs im Krankenhaus (Act 
on the Regulation of Assistive Nursing Needs in the Hospi-
tal) of 2009 in such a way that persons with disabilities who 
receive in-kind benefits or live in a nursing home also have 
access to the service of additional assistance in the hospital.

d) For the barrier-free redesign of hospitals that are suited for 
this, a subsidy programme should be established with fed-
eral financial resources. Additionally, accessibility for per-
sons with disabilities should be taken up in the framework 
criteria for hospital planning.

e) For the high-quality and patient-friendly care within the 
hospital of persons with disabilities, the framework for the 
federal states’ hospital planning should include designating 
selected regional hospitals for ensuring the care of persons 
with disabilities and equipping them correspondingly in 
material and personnel terms.

f) For the group of patients affected by dementia who are 
treated in the hospital, a subsidy programme of the federal 
government should be established for the creation of de-
mentia-sensitive structures in general-care hospitals, with 
which advanced training and continuing education of per-
sonnel for the appropriate handling of those suffering from 
dementia as well as organisational and construction-related 
remodellings are made possible. For an adequate treatment 
of patients with dementia, it is additionally recommended 
to adapt the remuneration level appropriately to the effort 
for the treatment of patients with dementia in the hospital.

7. Systemic framework
a) Transparent criteria should be developed and tested for a 

hospital planning oriented primarily towards patient wel-
fare in the sense laid out by the German Ethics Council, 
and it should be examined to what extent the fulfilment 
of these criteria can be adduced and made mandatory as a 
necessary prerequisite for a licensing of hospitals under the 
state hospital plan pursuant to Section 108 Fünftes Buch 
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Sozialgesetzbuch (Fifth Book of the Social Code), and, in 
place of a thus far predominantly practised rolling for-
ward, as a condition for the continuation of the licensing 
of hospitals.

b) The Federal Government and the states should develop 
and introduce nationwide standards for hospital planning 
in order to minimise the presently existing differences and 
duplicated structures for hospital care in the federal states. 
This does not exclude, where appropriate, a reduction in 
the number of existing hospitals. In this context, a suitable 
ratio of close-to-home, or quickly reachable, inpatient care 
and specialised centres with expanded treatment offering 
should be determined, in accordance with patient welfare 
with participation of patient representatives and with con-
sideration for the medical specialties that are indispensable 
for a comprehensive basic care.

c) It is further recommended that the problematics of the link 
between the inpatient and outpatient sector be systemat-
ically analysed and evaluated once more from the special 
perspective of patient welfare in the sense posed by the 
German Ethics Council with respect to healthcare in gen-
eral and the hospital in particular, and that solutions be 
worked out and implemented.

d) The Gemeinsamer Bundesausschuss (Federal Joint Com-
mittee) should integrate expertise from the field of ethics 
into its work. This could be done, for example, by estab-
lishing a multidisciplinary ethical advisory body composed 
of relevant experts.
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