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1 INTRODUCTION

The occasion for the German Ethics Council’s addressing the
topic of the “incest prohibition” is the ruling by the Euro-
pean Court of Human Rights on 12 April 2012, with which
the appeal against the 26 February 2008 judgment of the Bun-
desverfassungsgericht (Federal Constitutional Court) regard-
ing the criminality of sibling incest was rejected.’ Underlying
the decision was the case of a man from Leipzig, who had fa-
thered four children with his sister, been sentenced multiple
times pursuant to Section 173 of the Strafgesetzbuch (Criminal
Code, StGB) for sexual intercourse between consanguine rela-
tives and because of this had served several years in prison. In
2008 the Federal Constitutional Court had rejected the con-
stitutional complaint against the judgment and declared Sec-
tion 173 (2) sentence 2 StGB (regarding sibling incest) to be
compatible with the Grundgesetz (Basic Law, GG).? The legis-
lature had not overstepped its scope for decision by deeming
- according to the statute’s rationale — the conservation of the
familial order; the protection of the sexual self-determination
of the respectively “subordinate” partner in the incestuous
relationship; as well as the eugenic grounds given the special
risk of genetically conditioned illnesses among children from
incestuous relationships as sufficient for a criminal sanction.
In public coverage and in professional circles, the ruling was in
many cases received critically.

Against the background of this debate, the German Eth-
ics Council conducted interviews with some of those affected
by the incest prohibition in Section 173 (2) sentence 2 StGB.
These interviews involved half-siblings, who had become ac-
quainted only as adults and who had no children in common.3

1 ECtHR, 43547/08.

2 BVerfG, 2 BvR 392/07, with a dissenting opinion by Judge Hassemer.

3 Any mention of names must be avoided here in the interest of the con-
cerned parties due to the persisting criminal liability.



Additionally, a public hearing took place on 22 November
2012 with experts from the field.4

The concerned parties described their difficult life-situa-
tion in view of the threat of punishment. They felt infringed
upon in their basic rights to freedom. They were forced into
secrecy and denial of their love, additionally so and above all in
relation to their children from other relationships and in rela-
tion to their social environment. Some of those concerned also
described that they were susceptible to blackmail. Thus, the
father of one of the children belonging to a mother threatened
that parental custody would be taken away from the mother
due to her relationship with her half-brother. In another case,
the father of one of the concerned parties pressed charges
against his son and triggered a criminal process. The affected
feel discriminated against in the whole of their daily lives.

According to all available data, incest would appear to be
very rare in Western societies. Nonetheless, the German Ethics
Council views it as their duty to deal with problems that may
indeed affect only a few people, yet under certain circumstanc-
es in profound ways.5 In addition, those people affected by the
incest prohibition are not able to speak publicly for themselves.
The cases of which the Ethics Council is aware pose a range of
important moral and legal questions, which ought to be dis-
cussed on the basis of sufficient information and free from
prejudices. In the process, the question to be posed above all
is whether criminal law is the correct instrument for a proper
handling of the set of problems associated with incest.

With its ruling that Section 173 StGB is not unconstitution-
al, the Federal Constitutional Court did not simultaneously say

4 The official experts were Hans-Jérg Albrecht, Claudia Jarzebowski, Markus
M. N6then and Andrea Bramberger.

5 Inthe future it cannot be precluded that the number of cases of undesired
sibling incest will rise given the background of sperm donation. In the
USA, the website “Donor Sibling Registry” currently serves in 39 states to
let those parties conceived through sperm- or egg-donation to be able to
determine through an anonymous identification number whether they have
the same progenitor (cf. http://www.donorsiblingregistry.com [2014-06-16]).



that the criminal proscription of incest needs to be maintained
on constitutional grounds in its current form; nor, thus, that it
may not be abrogated or altered by the legislature. Against this
background, it needs to be examined whether there should be
a vote for the retention, abrogation or alteration of the provi-
sion on ethical grounds.

Incest (from incestus = “unchaste”) refers generally to sexual
intercourse between people who are closely related. Pursuant
to Section 173 StGB in its current form, intercourse between
biological relatives from ascending and descending lines, as
well as between natural siblings, is legally punishable.® In con-
trast to other criminal norms, which proscribe actions against
sexual self-determination (Sections 174 to 184 and 184g StGB),
the provision does not depend upon coercion; abuse; exploita-
tion of relations of authority or trust; the underage status of
one of the participants; or similar factors. To that extent, one
speaks in part of “incest as such.”” The incest debate is hence
characterized by conflict not least of all because sexual abuse is
usually conceived as part of the equation.

The present opinion is concerned with consensual inter-
course between consanguine relatives. The recommendations
relate to incest between biological siblings.

6 For a comprehensive representation of the legal regulation, see chapter 3.
7  Cf. Albrecht/Sieber 2007, 27 ff.



2 ACCOUNTS BY THOSE AFFECTED

Reports made to the German Ethics Council by those af-
fected have concerned exclusively half-siblings who became
acquainted only as adults, in part because the partition of Ger-
many also led to families’ being separated.

One woman recounts: “I was eighteen years old when I
learned that I still had a half-brother. [...] Over and over again
these thoughts, this cannot be. We are not allowed to do this.
I saw him on the train station platform, and for that moment
every doubt ceased. I simply could not resist. It didn’t work.
Although so much spoke against it, we became involved with
each other. The feelings overwhelmed us. [...] We talked and
saw all the problems in front of us, yet the feelings were bigger.
Us against the rest of the world. We laughed and cried. Went
through every situation together. But ultimately it was all the
same to us. We wanted each other. At any price.”

In another account it becomes clear not only that the mu-
tual attraction prevailed after overcoming initial qualms, but
also that a state of social distress emerged after explicit involve-
ment with the legal frameworks: “At this point in time I was
44, she 36. [...] Our contact became stronger and more fre-
quent, and we now telephoned several times daily. Suddenly
neither of us wanted to deny ourselves any longer. The visits
and trips increased, and suddenly we had fallen in love and at
first could hardly accept it ourselves. Can this be? Well, this is
a free land, so we are allowed to decide for ourselves; that was
our assumption. We decided to stand by our love and to live it.
But to be certain that we do not stumble into any legal pitfall,
I began to do research. I was shocked when I came across Sec-
tion 173 StGB in my research, and I called a specialist attorney,
who told me that this Section 173 StGB had hardly any accept-
ance among lawyers. [...] After all, whom does this interest?’
- s0 her words. We moved in together, and the tight rope act
began: with whom to speak about this?”



All reports recount such social hardships. These relate,
with varying emphases, to the family and work environment,
as well as to dealings with existing circles of friends: “What
if someone who is not well-disposed towards us learns about
this and uses the issue against us? But at the same time: what
should this person have to prove to us? Even if we remain le-
gally untouchable, social pressure could arise in the children’s
school or on the job, where clients or colleagues suddenly turn
up their nose or we become excluded.”

One of those affected writes: “Ultimately our families start-
ed to make conjectures that we were together; friends from
there wanted to visit us here; etc. The noose tightened further.
Nights where we cried together were repeated more and more
frequently. We knew no way out; simply going back was no
longer possible. On top of this came the fear of losing our jobs
if everything ‘leaked out.””

In part those concerned have explicitly had the experi-
ence of being put under pressure due to the criminal liability
for their actions: “We realized that we had to be honest with
the children and spoke with the two oldest (10 and 17 years
old). We explained to them our situation; it did not matter to
them; for them it was only important that their mother and
they themselves were happy and that was the case. Even af-
ter explanation of the eventualities, they wanted everyone to
stay together. Unfortunately we became incautious, and the
estranged husband found out that there was more between us,
and then the battle started for us! He got in touch with our
father, and our father then wanted to blackmail us: Either we
break off contact from each other or he presses charges against
us for sexual intercourse between relatives. He reinforced this
threat with many letters in which was written, for example,
that he and the estranged husband of A will ensure that A loses
the children, that they want to finish us off. The father also
wrote that he wished M were dead.”

One essential point, addressed numerous times by those
concerned, is the law’s objective in “Protection of the Family.”

n



In this context, it becomes manifest against the background
of the accounts that it is not perfectly clear in the experience
of the affected adults what family is actually supposed to be
protected, since they have experienced the newly created fa-
milial structures — for which Section 173 StGB represents a
danger - as something positive: “It was a new, small family
that was very, very loving, and for the first time in my life I
felt as though I had come home. I loved my half-sister above
everything and was ready to put up with huge conflicts and
problems just to be able to live this relationship.”

One person emphatically formulates the endangerment of
a (new) family through the criminal provision of Section 173
StGB as follows: “Most of the time we have to hide our love,
since it is clear to us that in the eyes of the law and the pub-
lic we are not allowed to be a couple. As someone affected by
this, one naturally becomes occupied with the reasons. One
would like to understand why one’s own lived reality, which
one perceives as correct and injurious to none, is so strictly re-
pudiated; why that, which makes one happy, is frowned upon,
forbidden and abhorred. The longer I took up these issues, the
angrier I became. In any case my faith in the legislation, poli-
tics and legal practice in our country was deeply shaken. Above
all T could not comprehend the justification that in Section 173
StGB it was a matter of the protection of the family. In the
case of the brother-and-sister couple from Leipzig, this para-
graph in no way protected a young family, but rather properly
crushed it.”

Equally the woman concerned, who speaks below, thema-
tizes the problem that a new family is considerably compro-
mised by the proscription of incest in Section 173 StGB: “Now
I am pregnant. And he is in panic. Panic at being charged for
this. Panic that something could befall us, or that, if he has to
go to prison, his family is no longer taken care of. That our
child goes to a home. [...] He says over and over again, the
child has no future here. We're ruining the childs life. [...] He
himself says that he is unbelievably afraid. [...] Now he is gone,



I'm alone with the situation. Why? Because a system does not
let us live as we want to live.”

Due to the criminality of the incestuous relationship, no
possibility exists of one’s campaigning for oneself for a lifting
or modification of Section 173 StGB, and this circumstance
is experienced as particularly difficult: “We have to hide our-
selves, we have to lie and constantly keep our public image
within certain bounds. [...] My half-brother and I have both
studied; we know exactly what we are doing; we come from
completely normal families. And all the same we fell in love
with each other; all the same we are living — behind closed
doors - our relationship. We do not want to make a social
model out of our relationship; we don’t particularly want to
have it discussed in public. We would like to live in peace,
without justifying ourselves and certainly without having to
fear prosecution. Through this superfluous, obsolete and com-
pletely useless law I feel labeled and helpless, because I actually
cannot do anything about it out of fear of losing my children.”

Some of those affected describe how, after initial mutual
conviction of being able to live the relationship despite all dif-
ficulties, the pressure from outside grew so considerably that
they ultimately separated: “The problem was never our love.
That only did us good. The inalterable moral expectations of
others were exclusively the problem.”



3

DEPICTION OF THE LEGAL PROVISION

3.1 The criminal offence of incest
and other sexual acts

3.4 Sexual intercourse between those
biologically related

Section 173 StGB makes punishable sexual intercourse between

consanguine descendants and relatives of ascending line, as

well as between consanguine siblings (“incest prohibition”).

Section 173 StGB is in Chapter 12 concerning offences related

to the personal status registry, marriage and the family. The

protective purpose of Section 173 StGB is, according to the

statute’s rationale, to preserve the freedom of the family against

sexual relationships that endanger marriage and the family.?

In the current wording,® the statute regarding this offence

reads as follows:

(1) Whosoever performs an act of sexual intercourse with a consan-
guine descendant shall be liable to imprisonment not exceeding three
years or a fine.

(2) Whosoever performs an act of sexual intercourse with a consan-
guine relative in an ascending line shall be liable to imprisonment not
exceeding two years or a fine; this shall also apply if the relationship
as arelative has ceased to exist. Consanguine siblings who perform an
act of sexual intercourse with each other shall incur the same penalty.
(3) Descendants and siblings shall not be liable pursuant to this provi-

sion if they were not yet eighteen years of age at the time of the act.™

BT-Drs. 6/1552, 14; BT-Drs. 6/3521, 17.

Version pursuant to Article 6 No. 3 of the Adoptionsgesetz (Adoption Act)
from 2 July 1976 (BGBI. I, 1749).

Translator’s note: All translations of the Criminal Code are adopted from
the translation provided by Dr. Michael Bolander (cf. http://www.gesetze-
im-internet.de/englisch_stgb/englisch_stgb.html [2014-11-15]).



By “sexual intercourse” is meant vaginal intercourse between
man and woman.” Hence, other sexual acts do not fall under
this provision.

Only consanguine relatives (as well as half-siblings) are
covered by Section 173 StGB, thus neither step-siblings, adop-
tive and foster siblings, nor parents whose legal relation to the
child depends on adoption or marriage.

3.1.2 Other sexual acts

Chapter 13, “Offences against sexual self-determination” (Sec-
tions 174 ff. StGB), contains further criminal provisions that
are relevant in the present context. Several provisions here are
constructed generally with a view towards protection from vi-
olent assaults and injuries against sexual self-determination.™
In addition, others are aimed primarily at the protection of
children - in other words, those under 14 years of age (cf. Sec-
tions 176, 176a StGB) - and juveniles under 18 years. Such
persons are supposed to be able to develop sexually without

11 Cf.BGH, 2 StR 204/60; BGH, 2 StR 242/00; Frommel in: Kindh&user/
Neumann/Paeffgen 2013, Section 173 para. 14; Kuihl in: Kiihl/Heger 2014,
Section 173 para. 3; Lenckner/Bosch in: Schénke/Schréder 2014, Section 173
para. 3; Ritscher in: Joecks/Miebach 2012, Section 173 para. 9. The Bundes-
gerichtshof (Federal Court of Justice) did indeed decide on 15 May 2013,
in the framework of the (civil law) question of whether a sperm donor,
as biological father, can challenge the legal fatherhood of another man,
that the concept of “Beiwohnung” [sexual intercourse] in the sense of
Section 1600 (1) No. 2 BGB can embrace the procedure of sperm donation
(cf. BGH, XII ZR 49/m). (Pursuant to Section 1600 (1) No. 2 a challenge is
only entitled to someone who has assured under oath to have lain with
[beigewohnt] the mother during the period of conception.) The Federal
Court of Justice thereby conceded the possibility, under certain precondi-
tions, of being able to acquire the legal fatherhood. This decision, which
the Federal Court of Justice bases primarily on the meaning and purpose of
Section 1600 BGB and its position in the system of law concerning lineage,
can nonetheless not be carried over to criminal law.

12 Section 177 StGB regulates criminal liability for protection from sexual
assaults committed with violence, through threat or by exploitation of a
position of defenselessness. Sexual abuse of those persons mentally or
physically incapable of resisting is covered under Section 179 StGB.



interference.® With the exception of Section 174 (1) No. 3
StGB,*“ the provisions in Chapter 13 do not directly address in-
cestuous relationships, but in general rather set norms of crim-
inal liability for offences against sexual self-determination.

Differently than Section 173 StGB, the provisions in Chap-
ter 13 (Sections 174 ff. StGB) do not set sanctions only for
the consummation of sexual intercourse, but instead are con-
nected to the committing of “sexual acts” or allowing them to
be committed. The concept of “sexual acts” is, nevertheless,
narrowed in Section 184g No. 1 StGB as follows: “Within the
meaning of this law, sexual acts shall only be those which are
of some relevance to the protected legal interest in question.”
Key to the criminal-law assessment here is the perspective of
an imaginary objective observer: Physical contact represents a
sexual act if it is sexually related according to its external ap-
pearance and its social meaning. The question whether such
contact is actually to be classified as sexual activity is ultimate-
ly to be assessed on the basis of the criterion of “relevance”
with a view to the concretely protected legal interest. For this
reason, classification as criminally relevant activity can vary
within the elements of the offences given in Chapter 13 of the
Criminal Code.”

13 Cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 176 para. 10;
Heger in: Kiihl/Heger 2014, Section 176 para. 1; Perron/Eisele in: Schénke/
Schréder 2014, Section 176 para. 1 with further references; Renzikowski
in: Joecks/Miebach 2012, see preliminary note concerning Sections 174 ff.
para. 22 ff.

14 Whoever commits sexual acts on his or her not yet 18-year-old natural or
adopted child or permits such to be committed is punished accordingly.

15 Cf. BGH, 3 StR 255/80, 338 ff.; Frommel in: Kindhduser/Neumann/Paeffgen
2013, Section 184g para. 1 with further references; Heger in: Kiih|/Heger
2014, Section 184g para. 2; Perron/Eisele in: Schonke/Schréder 2014, Sec-
tion 184g para. 6 with further referenes.

16 Cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 184g para. 3
with further references.; Heger in: Kiihl/Heger 2014, Section 184g para. 5;
Perron/Eisele in: Schonke/Schréder 2014, Section 184g para. 15 ff. with
further references.

17 Cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 184g para. 3
with further references; Heger in: Kiihl/Heger 2014, Section 184g para. 6;
Perron/Eisele in: Schonke/Schréder 2014, Section 184g para. 16 with further
references.



Sexual contact by over-14-year-olds with under-14-year-
olds is punishable without exception (cf. Sections 176, 176a
StGB). However, under-14-year-olds are not yet of legal
punishable age (cf. Section 19 StGB), hence sexual activi-
ties between siblings under 14 years of age are not criminally
sanctioned.®

Apart from that, certain variants of abuse are especially
punishable if the victim is under either 16 or 18 years of age
(Section 182 StGB). In these cases, it is partially® the age of the
perpetrator and the associated age-difference that receive spe-
cial consideration (see respectively Section 182 (2) StGB*® and
Section 182 (3) StGB?). In this boundary area between 14 and
18 years, according to the assumption of the legislature, the
sexual maturation process is not yet fully completed, so that an
increased need for protection exists.?* As well, the exploitation
for sexual activities of a special child-rearing or supervisory
relationship is fundamentally liable for punishment (cf. Sec-
tion 174 (1) StGB).

Of particular relevance in the context of incest is Sec-
tion 174 (1) No. 3 StGB, which for parents penalizes the com-
mitting of sexual activities (or allowing to be committed) on

18 Concerning the problem of consensual, age-appropriate sexual relation-
ships between an under-14-year-old and an over-14-year-old, see Frommel
in: Kindhduser/Neumann/Paeffgen 2013, Section 176 para. 10.

19 An exception arises insofar as there is the taking advantage of a victim’s
exploitative situation pursuant to Section 182 (1) StGB. Here criminal
liability is in force independent of an age range. Included with such (in dis-
tinction to Section 177 (1) No. 3 StGB) are primarily acts with consent of the
victim (cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 182
para. 4; Perron/Eisele in: Schénke/Schréder 2014, Section 182 para. 4 ff.).

20 Section 182 (2) StGB applies to perpetrators over 18 years old and presumes
remuneration.

21 Section 182 (3) StGB applies to perpetrators over 21 years old and presumes
an exploitation of the “victim’s lacking capacity for sexual self-determina-
tion.” The differentiation from Section 179 StGB (“Sexual abuse of persons
who are incapable of resistance”) is problematic. On this, see Frommel in:
Kindhduser/Neumann/Paeffgen 2013, Section 182 para. 11; Perron/Eisele in:
Schonke/Schréder 2014, Section 182 para. 13.

22 BT-Drs. 12/4584, 7 f.; cf. also Frommel in: Kindhduser/Neumann/Paeffgen
2013, Section 182 para. 4 ff.; Perron/Eisele in: Schonke/Schréder 2014, Sec-
tion 182 para. 2 with further references.



their consanguine or adopted child under 18 years of age.* An
exploitation of the relation of dependence resulting from the
familial relationship is not required: rather, the incapacity of
the child to resist a parent’s sexual requests is apodictically pre-
sumed.>* To the extent that all sexual activities and not only
sexual intercourse are covered, the elements of the offence in
Section 174 (1) No. 3 StGB go further than those of Section 173
StGB. Also punishable is the person who engages in sexual ac-
tivities in front of the ward or who arranges for the ward to
engage in sexual activities in front of that person in order to
sexually arouse him or herself or the ward (Section 174 (2)
StGB). Additionally, the threat of punishment is markedly
higher than in the case of Section 173 StGB.> Through the ele-
ments of an offence in Section 174 (1) No. 3 StGB, minors are
thereby very broadly protected in relation to their consanguine
or adoptive parents.

3.1.3 Summary

The following are valid in general:

»> Sexual activities by a child under 14 years old on or with
another person are not punishable (Section 19 StGB).

»> Sexual activities by a child over 14 years old o a child un-
der 14 years old are punishable (Sections 176, 176a StGB).

23 The so-called Scheinvater [ostensible father] - that is, the father who was
married to the mother at the point of birth (and hence is the legal father),
but is not the biological father (cf. Section 1592 BGB) - can, however, not
be the perpetrator in the sense of Section 174 (1) No. 3 StGB, nor in that
of Section 173 StGB; to that extent, a protective gap exists (cf. Frommel
in: Kindhduser/Neumann/Paeffgen 2013, Section 174 para. 18 with further
references; Perron/Eisele in: Schonke/Schréder 2014, Section 174 para. 11.).

24 Cf. Heger in: Kiihl/Heger 2014, Section 174 para. 1; Perron/Eisele in:
Schonke/Schréder 2014, Section 174 para. 11.

25 An offense pursuant to Section 173 (1) StGB is penalized with imprisonment
of up to three years or a fine; one pursuant to Section 174 (1) No. 3 StGB, on
the other hand, with imprisonment of three months up to five years.



>

If the younger partner is over 14 years old, a criminal li-
ability exists for the older partner, pursuant to Sections 173,
174 ff. StGB, only when further circumstances appear that
justify the liability.

In reference specifically to incest, the following are valid in this

respect:

>

>

>

Consensual sibling incest is punishable for that consanguine
sibling who is older than 18 years of age (Section 173 (2)
StGB).

Consensual incest with a (consanguine) descendant is pun-
ishable for a parent regardless of the age of the descendant
(Section 173 (1) StGB), and is, moreover, also punishable as
sexual abuse in the event that the consanguine or adoptive
child is not yet 18 years of age (Section 174 (1) StGB).
Consensual incest is punishable for a descendent over 18
years of age with a (consanguine) relative of ascending line
regardless of the age of the relative (Section 173 (2) StGB).

Should Section 173 StGB be completely abrogated, the follow-
ing activities would no longer be punishable:

>

>

>

consensual sibling incest by a sibling of legal age with a sibling
who is at least 14 years of age,

consensual incest by a parent with a (consanguine) descend-
ant over 18 years of age,

consensual incest by a descendant over 18 years of age with
a (consanguine) relative of ascending line who is over 18
years of age.



. ... according to age of other partner

under 14 14t016 16 t018 over 18
under 14 exempt from punishment (cf. Section 19 StGB)
14 t0 18 Sections if applicable exempt
176, 176a Section 182 (1) StGB
StGB
over 18 Sections if applicable exempt
: 176, 176a Section 182 (1, 2) StGB
@ StGB
5
=1 over21 Sections if if exempt
a ; ;
= 176, 1762 applicable  applicable
= StGB Section Section
2 182 (1, 2) 182 (1, 2)
S StGB StGB
2 if
z applicable
& Section
s 182 (3)
g StGB
5] Parent Section 174 (1) No. 3 StGB Section
additionally Section 173 (1) StGB 173 (1)
StGB
Descendant Section 173 (2) sentence 1 StGB
over 18
additionally*
Sibling over 18 Section 173 (2) sentence 2 StGB
additionally

Overview: Criminal liability of consensual sexual activities between close
relatives

(* The law abstracts from the question, which of the situations listed here are at all
biologically possible.)

20



3.2 Prior history for today’s legal provision

Historically, the incest prohibition derives first of all from
Biblical legal texts (cf. Leviticus 18), which for blood relatives
makes marriage and sexual intercourse outside marriage liable
for punishment.? In contrast, sibling marriage was permissi-
ble or even welcome in other civilizations of antiquity, for in-
stance in Egypt or Persia. The criminal liability of incest in the
territories of Germany can be demonstrated from at least the
beginning of the 16th century (Section 117 of Charles V’s Con-
stitutio Criminalis Carolina, or “Carolina” from 1512). How-
ever, even within the German lands, the incest prohibition was
not universally in force. It was lifted sporadically for certain
social groups such as the European high nobility.

From 1871, Section 173 of the Reichsstrafgesetzbuch (Crimi-
nal Code of the German Empire) (RStGB) regulated the incest
prohibition under the term “Blutschande” [translator’s note:
incest, or literally “blood shame”] in Chapter 13 (“Crimes
and misdemeanours against morality”).# It classified incest
as a crime. In the course of the ongoing criminal law reform
process from 1902 to 1925, Section 173 RStGB was adopted
— despite efforts in legal studies to lift it because it was said to
punish mere immorality - “because incest represents the most
severe attack against the moral essence of the family and gives
rise to dangers for the progeny.”®® The draft of 1927 likewise
retained the penalization of incest, “because no penal means
should be left unused in protecting young persons, as well as

26 Cf. Al-Zand/Siebenhiner 2006, 68 f.; for more exact analyses with further
evidence regarding the law of Greek antiquity, as well as for Islamic, Ro-
man, Canon and German law, cf. BVerfG, 2 BvR 392/07, para. 3 ff.; Albrecht/
Sieber 2007, 4 ff.; Dippel in: Laufhiitte/Rissing-van Saan/Tiedemann 2009,
Section 173 para. 1.

27 The legal precedent was Section 141 of the Preufisches Strafgesetzbuch
(Prussian Criminal Code) from 1851; the Allgemeine Landrecht fiir die Preufi-
schen Staaten (General Land Law for the Prussian States) and the Strafge-
setzbuch fiir den Norddeutschen Bund (Criminal Code for the North German
Federation) contained corresponding provisions.

28 BVerfG, 2 BvR 392/07, para. 4.
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adults, from abuse by authoritarian personalities.”® Under
National Socialism, the criminality of incest among those re-
lated by marriage was lifted by decree for cases in which ei-
ther the marriage, on which the family tie was based, or the
common household of the spouses was annulled, because “the
purpose of the legal consequences attached to incest [Blut-
schande]” should be ‘principally defence against risks inherited
through inbreeding’ and furthermore no protective need for
the national folk [vdlkisches Schutzbediirfnis] exists.”3® Crimi-
nal liability for sexual intercourse between in-laws (i.e., non-
consanguine relatives) remained if the marriage upon which
the family relation was based still existed at the time of the of-
fence. Punishment could be put aside if the common house-
hold of the marriage partners was annulled at the time of the
offence. This provision was adopted into the Criminal Code in
1953 and remained valid until 1973.

With the Viertes Strafrechtsinderungsgesetz (Fourth Crimi-
nal Code Amendment Act)3? of 1973, the criminal sanction was
lowered; incest was downgraded to a misdemeanour; the pro-
vision from Chapter 13 (which was re-titled “Offences against
sexual self-determination”) was shifted into Chapter 12 (“Of-
fences related to the personal status registry, marriage and the
family”); and criminal liability for incest between in-laws was
lifted. Juveniles, who at the time of the offence were not yet 18
years of age, were classified as exempt from punishment. In
the framework of the legal reform of adoption law in 1976,3
the criminal provision of Section 173 StGB was then clarified
to the effect that sexual intercourse with consanguine relatives
- even following termination of the relations associated with
kinship due to outside adoption - is punishable and that sexual

29 |bid.

30 Ibid., para. 5, with reference to Kerrl 1933, 68, cited in BVerfG, 2 BvR 392/07,
para.s.

31 Viertes Gesetz zur Reform des Strafrechts from 23 November 1973 (BGBI. |,
1725).

32 Adoption Act of 2 July 1976 (BGBI. I, 1749).
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intercourse with non-consanguine relatives remains exempt
from punishment.

In the former East Germany, “sexual intercourse between
relatives” was punishable pursuant to Section 152 of the Ger-
man Democratic Republic’s criminal code.3* The ability of the
socialist family to raise children in a moral and ethical fashion
was named as the protected good of the provision, which was
arranged structurally under the chapter heading “Sexual abuse
of juveniles.”® For sexual intercourse with relatives in direct
line, persons of legal age were punished with imprisonment of
up to two years; siblings were sentenced to probation or im-
prisonment of up to two years; and juveniles could be released
from punishment.

In all of the previously mentioned statutes, sexual inter-
course between siblings is consistently liable for lesser punish-
ment than intercourse between relatives of ascending or de-
scending line.

33 The term “relative in descending line” was replaced by “consanguine
descendant”; that of “relative of ascending line” by “consanguine relative
of ascending line”; and “sibling” by “consanguine sibling.” According to
the rationale for the statute, this was necessary because otherwise the
elements of the offence of Section 173 StGB would have been changed by
the adoption law reform. Since the 1976 reform of adoption law, all existing
kinship relations are terminated and the adopted child is now only related
- with all legal consequences - to the new family. The modification of the
wording in Section 173 StGB ensures, according to the rationale of the law,
“that the legal status previously in force is retained” (BT-Drs. 7/3061, 61). Ac-
cording to the advisory opinion of the Max Planck Institute for Foreign and
International Criminal Law, it is, nevertheless, partly a question of a change
in content to the criminal provision. “The legislature thereby vacated the
criminal liability for incest in cases where the presumed danger of heredi-
tary illnesses for offspring cannot justify the elements of the offence. This
delimiting of the elements of the offence is, however, still substantiated
by the custom-/morality-based argument that incestuous relationships
among those with only acquired kinship is assessed as less objectionable in
comparison to those based on natural kinship” (Albrecht/Sieber 2007, 15).

34 Cf. Strafgesetzbuch der Deutschen Demokratischen Republik from 12 January
1968 (GBI. | Nr. 64, 591), last amended through the Act of 14 December
1988 (GBI. 1, 335), annulled by the Unification Treaty of 31 August 1990
(BGBI. 11, 889).

35 Cf. Albrecht/Sieber 2007, 12; Frommel in: Kindhduser/Neumann/Paeffgen
2013, Section 173 para. 9.
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The incest prohibition has invariably been a contentious
topic in Germany. Since 1902, during each of the major re-
forms of the criminal code and in jurisprudence up to today
the claim has been made to drop the criminal offence of incest
on the grounds that there are no convincing reasons for the
punishment of incest.3® In any case the purpose of the criminal
provision is highly debated, and the reasons given for criminal
liability have changed over the course of time.

Convictions due to consensual incest, that is, without an of-
fence against sexual self-determination simultaneously obtain-
ing, are — in Germany as well as abroad - very rare. There may
presumably be up to twelve convictions per year,¥ although it
is not clear whether such cases are actually always related only
to consensual incest or whether they may also be related to
abuse (Sections 174 ff. StGB). Isolated empirical surveys arrive
at different numbers of criminal proceedings. It is not known
how many proceedings have been suspended.

36 For instance, the alternative draft of one criminal code envisaged no longer
punishing “Blutschande.” (Baumann et al. 1968, 59); for further details
regarding the legal discussion around Section 173 StGB, see Dippel in: Lauf-
hiitte/Rissing-van Saan/Tiedemann 2009, Section 173 para. 14, 16; Kubiciel
2012, 282 f. with further references; Ellbogen 2006, 190 ff. with further ref-
erences; Schramm 2011; Albrecht/Sieber 2007, 16 with further references;
BVerfG, 2 BvR 392/07, para. 4.

37 Cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 173 para. 10;
Ritscher in: Joecks/Miebach 2012, Section 173 para. 8.

38 Albrecht (2012) assumes that of the 900,000 people born each year,
approximately three to four persons up to 35 years of age are registered
due to sibling incest pursuant to Section 173 StGB. This estimate is based
on the Freiburg Cohort Study (Freiburger Kohortenstudie), in which certain
birth cohorts were examined in terms of registration in the police and
court systems. Underlying Albrecht’s estimate are the birth cohorts in
Baden-Wuerttemberg from the years 1970, 1973, 1975 and 1978, which were
evaluated with reference to police and judicial registrations pursuant to
Section 173 (2) sentence 2 StGB (Sibling Incest) and for which, up to today,
eleven legal settlements exist. Nevertheless, in these cases the registration
also arises in part because one of the concerned parties had decided to file
a complaint due to violent assault, whereby the cases were then, however,
prosecuted pursuant to Sections 177, 176 StGB. For this reason, exact data
on the number of all judicially prosecuted, let alone all actually occurring
consensual incest cases are not available. Additionally, investigations on
the course of proceedings for cases related to Section 173 StGB are not
available. Equally, little can be stated regarding the number of children
produced through relations of incest.
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In view of the development of legal provisions in differ-
ent countries on questions of a right to information regard-
ing certain biological relationships, as well as the increasing
searches for kin through internet-based services, it can be
assumed that consanguine siblings, who were not previously
acquainted, will (re)find each other more and more. The inces-
tuous relationship of (re)found siblings may then be related to
the phenomenon of genetic sexual attraction (cf. Chapter 4.3).3°
Given the permitting of sperm donations, such relationships
may conceivably increase in the future. Through this practice,
half-sibling kinships become possible between numerous de-
scendants of one and the same donor - descendants who have
grown up without knowledge of one another, who nonethe-
less at some point discover their common father as well as the
identity of their half-siblings, and who in the process become
acquainted with one another (on occasion prior to reaching
the legal age). In the meantime, international media report
more frequently about such cases.+°

In terms of civil law, the incest prohibition is flanked by the
prohibition against marriage between close relatives. Accord-
ing to Section 1307 of the Biirgerliches Gesetzbuch (Civil Code,
BGB), a marriage may not be concluded “between relatives in
direct line [nor] between fully and partially consanguine sib-
lings.” This also pertains when the concerned person has left
the kinship relation due to an adoption. Under Section 1308
BGB, a marriage is also not supposed to be concluded between
persons whose kinship has been established through adoption.
The family court can issue a dispensation from this prohibition
for marriage between adopted siblings who are not related in a
consanguine manner insofar as no significant reasons pose an
obstacle to the conclusion of the marriage. Apparently without

39 Cf. Albrecht/Sieber 2007, 92; Albrecht 2012, 11.

40 In Brazil, a couple is supposed to have first learned that they were siblings
during a radio show. See http://www.focus.de/panorama/welt/drama-
tische-enthuellung-in-brasilien-paar-erfaehrt-live-dass-sie-bruder-und-
schwester-sind_id_4044408.html [2014-08-25].
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exception the prohibition against marriage also remains in
force in states where consensual incest is not punishable. At-
tempts to lift the prohibition against marriage for close rela-
tives are not present in these states. In the juridical and public
debates over the incest prohibition in Germany, this is also not
put into question. The prohibition against marriage is also not
a subject of the present opinion by the German Ethics Council.

3.3 Legal provisions in other states

In its country comparison regarding criminal liability for in-
cest, the advisory opinion commissioned by the Federal Con-
stitutional Court from the Max-Planck-Institut fiir auslindi-
sches und internationales Strafrecht (Max Planck Institute for
Foreign and International Criminal Law) takes as its object of
investigation “the performance of mutually agreed upon sex-
ual activities between adult family members.”# The criminal-
ity of incest thus signifies here that incest is punishable even
without the presence of other wrongs such as sexual abuse,
use of force, etc. (incest as such, cf. Chapter 1). The criminal-
ity of incest remains in force in this sense in Australia, Chile,
Denmark, England, Greece, Italy,** Canada, Poland, Romania,
Sweden, Switzerland, and Hungary, as well as in nearly all the
federal states of the USA.4 In France, criminality for incest was
lifted in the course of the Enlightenment with the introduc-
tion of the Code pénal in 1810, and in other countries oriented
toward the French Code pénal, incest is also exempt from pun-
ishment. Exemption from punishment prevails in Belgium,
the Netherlands, Luxembourg, Portugal, Russia, Spain, Ivory

41 Albrecht/Sieber 2007, 26.

42 In Italy, criminal liability is dependent on whether a public scandal is raised
by the incestuous behaviour.

43 Cf. Albrecht/Sieber 2007, 28 ff.
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Coast, Turkey, China, Japan, South Korea, Argentina, Brazil
and other Latin-American states.4

Concerning the legal position in those states which punish
consensual incest, the following may be said: Only a few coun-
tries make arrangements to include adopted and step-children
in the threat of punishment. In most states, incestuous activi-
ties are punishable between both full- and half-siblings; in Swe-
den, half-siblings are exempted. All the legal systems examined
envisage the elements of the offence as fulfilled through the
consummation of sexual intercourse, although intercourse-
like activities are also partially punishable; the concept of sexu-
al intercourse is predicated in part on penetration, so that oral
and anal intercourse — among same-sex persons as well - fall
under criminal sexual intercourse. Homosexual activities are
included only in those legal systems which are predicated not
only on sexual intercourse in the more narrow sense, but rath-
er allow intercourse-like or other sexual activities to suffice
for the threat of criminal penalty (Denmark, England, Greece,
Italy, Poland, Hungary and 28 federal states of the USA). In
none of the examined legal systems is liability negated sim-
ply because a pregnancy is prevented due to birth control or
infertility. As well, in none of the examined legal systems that
penalize consensual incest is liability excluded if the concerned
siblings grew up apart or have not lived together in a common
familial unit.4s

Consequently, no consensus exists internationally regard-
ing the culpability of incest. The advisory opinion commis-
sioned by the Federal Constitutional Court comes to the con-
clusion that worldwide the legal policy debate is characterized
by a tendency towards decriminalization of incest.#® Accord-
ing to the statements of the authors of the advisory opinion,

44 |bid.; Al-Zand/Siebenhiner 2006, 69; Dippel in: Laufhiitte/Rissing-van
Saan/Tiedemann 2009, Section 173 para. 15.

45 Cf. Albrecht/Sieber 2007, 30 ff.

46 For example, in Chile, Denmark, England, Italy, Sweden, Switzerland and
the USA (cf. Albrecht/Sieber 2007, 47 f. with further references).
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in many of the 20 examined countries that punish consensual
incest between adults, the penalization is sometimes heavily
criticized in literature or reform panels and its abolition called
for, although in doing so the point is also made that protective
gaps for under-age children need to be avoided in the frame-
work of sexual offences (Denmark). In Switzerland a move to-
wards decriminalization was defeated.#” In those countries that
do not specify any criminal liability for consensual incest, an
“authentic discussion” concerning a possible reintroduction of
liability is not to be detected.

As a rule, the discussion of incest’s criminality intersects
with the discussion about sexual abuse crimes, which in all
states are punishable according to other statutes. The debate
conducted in France to address the question of “inceste” was
aimed not at consensual incest as such, but rather at sharpen-
ing the existing criminal liability for sexual activities which oc-
cur in relationships of dependency or through coercion in the
family or social proximity.+®

3.4 Supreme-court jurisprudence
regarding the German incest prohibition

The complainant before the Federal Constitutional Court,
whose conviction was the subject of the constitutional deci-
sion, had only become acquainted as an adult with his eight-
year-younger sister. Previously, he had lived from the age of
three in children’s homes and with foster parents and had been
adopted by his foster parents at the age of seven, whereby the
legal kinship-relationship to his sister was terminated. From
the siblings’ union came four children. The appellant com-
plained of injury to his constitutional rights according to Arti-
cle 2 No. 1 in conjunction with Article 1 No. 1, Article 3 Nos. 1

47 Cf. Eidgendssisches Justiz- und Polizeidepartement 2012, 51 ff.
48 Cf. Albrecht 2012, 2; Albrecht/Sieber 2007, 47.
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and 3, as well as Article 6 GG (right to general freedom of ac-
tivity and sexual self-determination; right to equal treatment
with perpetrators of other incestuous sexual acts that are not
criminal; right to protection of his family produced through
incest, which was destroyed through the punishment and im-
prisonment). The constitutional complaint was rejected in
February 2008 by decision of the Second Senate of the Fed-
eral Constitutional Court. The court asserted that the criminal
statute of Section 173 (2) sentence 2 StGB is compatible with
the Basic Law; that it is a fundamental matter for the legisla-
ture to define the domain of criminal acts with consideration
for the respective situation. The Federal Constitutional Court
has solely to be vigilant that the criminal statute is materially
in unison with the rules of the constitution and corresponds to
the unwritten constitutional principles, as well as to the basic
decisions of the Basic Law. In the survey of understandable
penal objectives, the criminal provision is justified against the
background of a culturally- and historically-ground convic-
tion, then as now operating in society, of the appropriateness
of incest’s criminalization, as is also to be found through in-
ternational comparison.® The court also observed that the
legislature has broad room for decision-making, to which it is
entitled and in any case has not overstepped.®®

The subsequent appeal to the European Court of Human
Rights, on the basis of injury to the right to respect for private
and family life (Article 8 ECHR) was rejected in the chamber
process in 2012. This was justified on the grounds that the
contracting states have broad room for judgment, particularly
broad when the issue in question is not answered uniformly by
the member states, and especially then when it touches upon
a sensitive moral or ethical topic. That is the case here.s In
criminalizing sexual intercourse between blood relatives, the

49 BVerfG, 2 BvR 392/07, para. 50.
50 Ibid., para. 4.
51 Cf. ECtHR, 43547/08, No. 60.
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national legislature is not said to be overstepping the decision-
making scope afforded to it in balancing interests that collide
on institutional or intrinsic grounds. In the meantime, the de-
cision is legally binding.

Since both lower courts and the Federal Constitutional
Court, as well as the European Court for Human Rights have
confirmed statute Section 173 (2) sentence 2 StGB, the pro-
cess of judicial overview of the criminal provision has ended.
A decision on whether Section 173 StGB should respectively
be maintained or lifted is now only possible through the leg-
islature. Its scope for judgment, repeatedly confirmed by the
highest court, is also pertinent.

3.5 Depiction of the reasons for
punishment

For Section 173 StGB, which has remained essentially un-
changed since 1973, the following reasons for punishment
emerge from the statutory materials:

1. Protection of the family;

2. Protection of possible future children from incest, who
could be discriminated against on account of their
genealogy;

3. Avoidance of the inception of genetically burdened
descendants;

4. Protection of the personality development and sexual self-
determination of that partner who may be weaker or more
vulnerable, even in cases of consensual sexual activities, as
well as protection from trauma;

5. Maintenance of a socially prevalent taboo and of the so-
cial conviction of the appropriateness of punishment for
incest, as well as avoidance of presumably providing false
signals to the public sphere through decriminalization and
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of losing the generally preventative impact in regard to acts
of incest.5

According to the rationale of the law, the punitive basis for
Section 173 StGB lies foremost in protection of marriage and
family. It is further explained that as a rule incestuous rela-
tionships signify a considerable strain for the family. Not only
may their effects include destruction of the family, but also
they may not infrequently lead to serious psychological dam-
ages, namely among minors. Moreover, there may be eugenic
aspects to bear in mind, which help to understand why the
currently applicable law limits punishment to cases of sexual
intercourse and is not extended to other — equally family-en-
dangering - sexual activities. Among children born from an
incestuous relationship, the danger of inherited impairments
cannot be excluded due to the increased chances of the accu-
mulation of recessive genes. Because of the predominantly still
prevailing taboo against incest, the risk, furthermore, exists of
discrimination against children of incest, along with increased
negative consequences for the psychological development of
these children.s

The written report of the Sonderausschuss fiir die Straf-
rechtsreform (Special Commission for Criminal Law Reform)
explains further concerning the draft of the law that, according
to present scientific research, the most frequent cases of incest
by far concern those between a father from 30- to 40-years of
age and a daughter from 13- to 17-years. Even allowing that
such an incest relationship may frequently be the expression
of the older incest partner’s already dysfunctional marriage, it
is certain that such relationships effect (further) severely mar-
riage- and family-destroying consequences. Added to that is
the fact that daughters affected by incest are often impeded
in their own development in lasting ways. In the scientific

52 Cf. also Albrecht 2012, 3 ff.
53 BT-Drs. 6/1552, 14.
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literature, sustained damages of considerable size have been
demonstrated, such as frigidity, learning disability, neglect,
tendency towards prostitution, as well as the severest forms of
depression with risk of suicide. In cases in which a pregnancy
has resulted from the incest relationship, a special burden due
to the discriminating reaction of the public sphere can arise
for the younger incest partner, but also for the descendant.
In sibling incest, the family-destroying impact may be more
limited; for minors who are affected, however, the impacts are
at least as severe when either family members or authorities
need to consider the separation of the siblings from a civil-law
perspective (cf. Section 1666 BGB). The female incest partner
may also stand under pressure of authority when the brother
is substantially older. The risks of a developmental disorder for
adolescent participants in incest and the risk of pregnancy may
also be relevant here. Also cited is the increased danger that
an illness can become manifest due to accumulated, recessive
genes.>* The criminal provision of Section 173 StGB is further
justified by saying that a catch-all provision is necessary for
those cases where the youth-protection elements of law related
to criminal sexual offenses are not operative.’s

In legal literature, the protection of sexual self-determina-
tion is also invoked in part as one of the penal grounds for
Section 173 StGB, although this provision is found in Chap-
ter 12 of the Criminal Code (“Offences related to the personal
status registry, marriage and the family”) and those for Sec-
tions 174 ff. StGB also regulate the protection of sexual self-
determination for sexual activities in the family.5® Through the

54 BT-Drs. 6/3521,17 f.

55 For this ibid., 18: “The cases warranting punishment in which the younger
partner is at least 18 years old as well as the cases of sibling incest in which
the younger partner is at least 14 years old were not included in these
statutes.”

56 Consensual sexual activities between adults are not or only marginally
discussed. In the public discussion as well, the problem of incest or respec-
tively that of sexual activities in the family is discussed quite predominantly
in conjunction with investigations regarding sexual abuse and is even
equated with sexual abuse. See also Albrecht 2012, 2.
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incest prohibition, cases of a hidden, intra-familial abuse of
power should thus be prevented, especially within familial re-
lations of dependency, under whose pressure the participants
may act superficially in a consensual manner, but where one
of the participants may in truth act at the direction of the oth-
er.” This may be the case for example when an incest begun in
childhood is continued beyond the age-limit of Section 174 (1)
No. 3 StGB.*® It can be that the refusal of one of the partici-
pants vis-a-vis the other is not (any longer) sufficiently clear
to recognize and hence that a punishment due to sexual ex-
ploitation pursuant to Section 177 StGB is not to be taken into
account. As well, initially consensual incestuous experiences
can change later into an one-sidedly dominated relationship
of abuse.®®

For the rationale behind the penal basis for “Protection of
marriage and family,” the Federal Constitutional Court draws
on the empirical findings prepared for its decision in the ad-
visory opinion of the Max Planck Institute for Foreign and
International Criminal Law®® and evaluates these as follows:
Through social science methods, family- and society-damag-
ing impacts of sibling incest are indeed difficult to differenti-
ate from other influences. Nonetheless, the assumption of such
impacts is plausible. The following may arise as negative ef-
fects: reduced self-confidence, functional sexual disorders in
adulthood, inhibited individuation, deficits in the psychosocial
forging of identity and capacity for relationships, failures in
the work environment, depression, as well as indirect injuries
for third-party family members through exclusion and social
isolation. In the advisory opinion, the empirical studies were
assessed as being non-representative; they did show, however,

57 Cf. Frommel in: Kindhduser/Neumann/Paeffgen 2013, Section 173 para. 13.

58 Pursuant to Section 174 (1) No. 3 StGB, whoever performs sexual activities
on his or her natural or adopted child that is not yet 18 years old is to be
punished (with a considerably higher criminal penalty than Section 173
StGB).

59 Cf. Albrecht 2012, 12.

60 Cf. Albrecht/Sieber 2007, 88 ff., 94-96.
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that the legislature does not find itself outside its evaluative
scope when it acts on the assumption that associations of in-
cest between siblings can lead to grave family- and society-
damaging impacts.®’ Indeed, the advisory opinion of the Max
Planck Institute points out that its depiction concerns cases
where sexual abuse has occurred in childhood or adolescence
and not consensual contact.’> Empirical surveys on sexual ac-
tivities within the family place their emphasis on sexual viola-
tions of children and juveniles; surveys concerning unreported
cases are centred on situations entailing violence and other
means of coercion.®® Moreover, the empirical analysis refers to
selective clinical groups or non-representative samples so that
according to the advisory opinion of the Max Planck Institute,
at least for sibling incest, the subject of the Federal Constitu-
tional Court’s decision, subsequent damages in terms of devel-
opmental psychology cannot be precisely determined.®

61 Cf. BVerfG, 2 BvR 392/07, para. 44; empirical information from Albrecht
2012, 12 ff,, 15.

62 Cf. Albrecht/Sieber 2007, 95 f.

63 Cf.ibid., 89; Albrecht 2012, 8 ff,, 13.

64 Cf. Albrecht/Sieber 2007, 96.
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4 ONTHE ETHICAL ASSESSMENT
OF THE PROHIBITION AGAINST
INCESTUOUS ACTS

The primary objective of the following ethical reflection is not
a definite ethical assessment of incestuous relationships as
such. Rather, it is about highlighting the premises of possible
moral positions and the adequacy of their ethical implications
and social consequences. In doing so, it is fundamental to keep
in mind that numerous forms and variants of sexual contacts
exist, which are or have been defined in varying legal and
cultural circles and at different historical times as “incest.”®
Prohibition-norms and strategies of tabooing that are linked
to such prohibitions diverge in trans-cultural terms equally
across scope, content and punitive reinforcement.®® In their
relation to respectively diverse forms of incest, they also serve
manifestly different objectives of protection.

First and foremost, four principal objectives of protection
for a prohibition against incest can be differentiated with re-
gard to morally relevant goods: Besides the safeguarding of
sexual self-determination, these are the protection of children;
the protection of the family; and the maintenance of the so-
cial and psychological functions of the taboo. Since this opin-
ion is concerned exclusively with consensual acts of incest,
in what follows observations concerning the possible genetic
burden for children from incestuous relationships (“Genetic
Arguments”)¥; concerning protection of the family (“Family
Arguments”); and concerning considerations of social taboo-
ing (“Taboo Arguments”) stand in the foreground. Were this

65 Summarizing cf. Leavitt 2003 with further references; on the culture-histor-
ically diverse forms of the taboo-inducing “moral sentiments” with regard
to acts of incest, cf. Lieberman 2008, 170 ff.

66 Cf.chapters 4.3 and 5.5.

67 On possible discrimination and emotional conflicts of children, cf. chapter
5.2.
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a matter exclusively of the protection of sexual self-determina-
tion, a prohibition of consensual incest among persons capable
of self-determination would not be justifiable ethically. What
must be deliberated is rather to what extent a restriction of sex-
ual self-determination may be justified through the protection
of the other relevant goods.

41 Genetic arguments

Genetic arguments are a priori not relevant if the development
of pregnancy is precluded through contraception or natural
circumstances. Given such cases, a general condemnation of
all incestuous acts only through genetic arguments would al-
ready be insupportable on logical grounds.

But even when the risk of procreation of a genetically dam-
aged child actually exists (cf. chapter 5.3), this is indeed of
ethical relevance, yet no convincing argument can be derived
from this circumstance against consensual acts of incest. This
is also valid against the background that for other couples who
carry a genetic burden, a prohibition against procreation has
not been allowed to be proposed or considered in any manner.

In this connection, the position is also maintained that the
potentially affected child is not already therefore damaged
through its birth because for this child, in its individuality,
there exists no other possibility of existence other than that
of being born with its concrete and even damaged genetic en-
dowment. In contrast, it is objected that future individuals are
to be taken into account in the evaluation of an act such as pro-
creation when it can be foreseen that this will negatively affect
them to a considerable extent. Cases of such serious genetic
impairment that not to have been born (non-existence) would
be preferable to the affected life may nonetheless be extremely
rare, if one wishes to recognize them at all, and in any case
do not belong to the typical instances of incest-related genetic
defects.
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Also to bear in mind is that the incest prohibition involves
solely vaginal sexual intercourse and hence natural procrea-
tion, but not the creation of children by means of in vitro ferti-
lization. Those who invoke genetic arguments would logically
need to assert that both assisted reproduction of genetically
related persons and reproduction of all other couples with an
increased risk of the inheritance of a genetically predisposed
illness or disability are morally inadmissible.

In any case, the possibility of human genetic advising re-
mains open for those couples concerned - albeit complicated
by the existing threat of punishment - in order to clarify pos-
sible health burdens of the future child and make a responsible
decision.®®

4.2 Family arguments
4.2a The institution of the family

In relation to protection of the family, it is important to make
clear which concept of family is taken as a basis. Two concepts
can be differentiated: a legal concept, which is related to the
purely legal nexus of relationships between two people that is
constituted in the Civil Code; and a concept from the living
environment, which is related to a materially existing familial
life-context, thus an actually lived set of family bonds, which
are characterized through the diverse experiences of attach-
ment between the individual family-members.

In everyday speech, both understandings of the family are
used side by side. Thus, one speaks, for example, of someone
having a large family and means by that the legally composed
kinship structure to which family members also belong with
whom no contact exists. On the other hand, one speaks of a
family being destroyed because a partner has separated. Here

68 Cf. Deutscher Ethikrat 2013.
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one makes use of an understanding of family that derives from
the lived-environment aspect of actually living together or
belonging.

An actually lived set of family bonds is distinguished
through the consistent contact of family members in their
respective family roles. As a rule, especially among children
under 18 years of age, such a set of family bonds is marked by
living together and hence the children’s growing up together
among their parents, although this set of family bonds may of
course also persist once the children are grown up and live in
other places.

Insofar as the family, in this sense of a materially existing
life-context, serves as the basic element of social structure,
each member of such a family is morally obliged not to disrupt
their internal relationships in a manner that restricts or even
endangers the social function of the family. In this context, the
question may be posed whether an act can also then be (mor-
ally) inadmissible if it occurs so extremely rarely that it has no
measurably adverse influence on the social institution of the
family.% It may be further questioned whether a moral justi-
fication might be considered for the individual case of some-
thing like sibling incest provided that the relationship is based
in genuine, mutual love between the participants. This would
then also have to be valid if one were to assume for testing of
the argument that a lifting of the incest prohibition might lead
to an increase in acts of consensual incest.

If, first, the family in the sense of an actually lived set of
family bonds with all its normatively significant implications
ought to be considered socially valuable (which is without
doubt the case); if, second, this image could erode at any rate

69 For legal prohibitions, the comparison of different legal systems with and
without such a prohibition shows that the incidence of acts of incest does
not increase, even without prohibition: nowhere do the incidents vary
significantly (for the USA, cf. Anonymous 2006 on this point; for Great Brit-
ain, cf. Noble/Mason 1978). For moral prohibitions, the same should apply;
in any case, cultural anthropology studies on the historically progressing
decrease in the extent of incest prohibitions suggest this (cf. Leavitt 1989).
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in parts (which is plausible in the event that consensual acts
of incest were to strongly increase within such a set of family
bonds), then the individual agent cannot invoke by de facto
absence of damaging consequences that his or her actions
harmed no one (and profited him or herself) and thus can-
not be disallowed. The postulate of generalizability as the basic
principle of justice excludes, concisely and crudely, any “free
riding.” This means that the exception of oneself from a gen-
eral prohibition, whose compliance is required on the part of
the vast majority for the preservation of a social good, is not
morally justifiable.

But even then, if frequent acts of this type are not merely
therefore excluded because most others observe an existing
prohibition, but rather because they would have no inclina-
tion to such action even without the prohibition (indeed the
case with incest), then on grounds of fairness one will have
to generalize the criterion for action and hence also ask: How
would it be if a great many others were to act in this manner,
to enter into consensual incest relationships? Then, possibly,
the outlines of today’s operative image of the family as a com-
posite of relationships in which only the parents have a sexual
relationship would erode and some of their socially significant
functions would be compromised. Such unwished-for conse-
quences do not need to be provable, but rather merely suffi-
ciently plausible. This already - so the advocates of a prohibi-
tion — would justify the moral verdict of an impermissible risk
and thereby a prima facie prohibition of the corresponding act
in general.

Critics point out in this context, however, that according
to criminological experiences and social science findings, con-
sensual incest occurs not as the cause, but rather as the con-
sequence of problematic or already disrupted family circum-
stances or, for example, through those that have concluded in
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adoption or divorce.’ A prima facie prohibition could only
follow from the risk of damage to actually lived sets of family
bonds, and not from already disintegrated families in which
the good of the experience of attachment and of the sense of
belonging do not or no longer exist. Besides this, it needs to
be taken into account that children descending from an incest
relationship run the danger of growing up in this way in dys-
functional family relationships. Nevertheless, this may not be
imputed sweepingly.

Deviations from a prohibition may therefore be justified
though the individual specifics of cases if these are themselves
morally significant, of sufficient weight and capable of being
generalized. Provided that the incest relationship is based on
a genuine, mutual affection and no set of actually established
family bonds exist that could be damaged, personal interests
of sufficient weight and worthy of protection would exist to
justifiably counter a general incest prohibition — namely the
desire to allow a mutual love to be fulfilled as a relationship,
which would personally injure no one. If one acknowledges a
love relationship under such conditions to be a good worthy of
protection, then one must also acknowledge the moral right to
live out this relationship in society in a publicly visible man-
ner. The admonition that possible public prosecutorial inves-
tigations may be stopped in individual cases under the existing
criminal provision is not, however, such an acknowledgement.

Also to be considered is that the understanding of family
as a supportive social institution and site of identity-forming
socialization has transformed substantially in the last years.
Almost every second marriage in Germany ends in divorce; a
large proportion of single parents exists; and same-sex couples
with children also count as families. What has emerged in such
times of transformation as central for the personality develop-
ment and socialization of children are not primarily traditional

70 Cf. Dippel in: Laufhiitte/Rissing-van Saan/Tiedemann 2009, Section 173
para. 13; Al-Zand/Siebenhiner 2006, 72; cf. also Albrecht 2012.
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ideas of the family resting on constellations of living together,
but rather affectionate care for and acknowledgement of the
child, as well as a harmonious framework for relationships
within the actually lived set of family bonds, which can also
exist — it may be added — without a basis in blood kinship.

Against this background, two divergent perspectives can be
differentiated from each other:

(1) On the one hand, one can qualify a consensual incest
relationship outside of an actually lived set of family bonds
as morally “non-reprehensible.” A new family can even arise,
which entirely in the spirit of the social institution does justice
to the objective of mutually reliable responsibility.

(2) On the other hand, one can also see in a consensual in-
cest relationship on the symbolic level or on that of principles
a putting into question of the integrity of the institution of the
family and its legally constituted roles.”

4.2.2 Relationships between family members

Parent-Child Relationships

A parent-child incest within a lived set of family bonds can
displace other family members from their genuine roles inside
the family or cause a strain through competition that disposes
members to mutual jealousy. For instance, in the case of an
incestuous father-daughter relationship, the role of the mother
as the father’s sexual partner is infringed upon by the daugh-
ter. Therein lies not only a breach by the daughter and the fa-
ther of moral duties of solidarity within the family, namely the
maintenance of mutual respect; but equally the moral prohibi-
tion against doing harm is also damaged, which possesses a
greater weight in relation to family members than to strangers.
One may perhaps argue about whether someone from outside
who interferes through adultery into a family’s internal trust

71 Cf. dissenting vote in chapter 7.
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relationships can claim a moral justification for such action,
namely his or her love for the sexual partner bound to the
family. In our example of an incest case, the daughter, how-
ever, could hardly justify this, and the father surely not; for he
abuses not only the mother’s trust, but also harms or indeed
destroys her emotional relationship to her own daughter.

Even assuming the daughter to be of legal age and the in-
cest relationship to be consensual, an incestuous relationship
described in such way thus can signify a considerable strain
for an existing set of family bonds. This also obtains to a cer-
tain extent for the case where the incest relationship no longer
occurs in an actually lived family context, but rather in one
of merely legal form. In such a case, no family-specific roles
lived in practice can indeed be harmed any more in the origi-
nal family; however, especially deep-running feelings can defi-
nitely be injured, for instance those of the other parent for his
or her own child, on the one hand, and for the marriage part-
ner, on the other. Should such a case result in the inception of a
child, this can additionally cause considerable role-confusion,
when for example father and grandfather are one and the same
person.

As well, participants’ roles and the fundamental relation-
ship of responsibility to one another are particularly affected
through incest when they belong to different generations. The
duties of care, changing dependent on age, and the relational
certainties between relatives of ascending and descending line
differ ostensibly from those between siblings.

Sibling relationships

If no actually lived set of family bonds exist, consensual in-
cestuous relationships between siblings do not infringe on the
roles in familial cohabitation in a way that harms the under-
standable needs of family members. They may well disappoint
parents’ legitimate expectations concerning their children’s
behaviour and thereby prima facie breach moral prohibitions.
Yet, such prohibitions are not specifically related to incest;
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they epitomize children’s general moral obligations towards
their parents’ sentiments.”> Should such an actual set of family
bonds remain in force, then a trade-off exists between damage
to the family and the children’s right to freedom.

4.3 Taboo arguments

The philosopher and psychologist Jonathan Haidt published
a study in 2001, in the framework of which a (invented) story
of consensual sibling incest was recounted to the test subjects,
which they then had to judge ethically.”® Two adult siblings,
already apparently living outside the set of family bonds, go
on a vacation trip, during which sexual intercourse occurs
between them one night. Both desire the intimate encounter
out of a mutually evinced curiosity. The risk of pregnancy is
excluded; the sister has taken contraceptives for a long time,
and in addition, the brother uses a condom. Afterwards, they
experience the common sexual experience to be an enriching
secret of their personal emotional attachment, yet they decide
not to repeat it. Without hesitation, the great majority of those
questioned explained the behaviour of both siblings as morally
wrong - and, after inconclusively testing out all conceivable
reasons for this verdict, argued: one does not know why and
cannot explain it, but one is unequivocally certain that the two
behaved wrongly. Haidt takes this as a sign of a nearly uni-
versally shared intuition that is rationally neither capable of
authentication nor in need of authentication. This intuition is
based ultimately on an emotional foundation, which is firmly
set against appeals to argument. Moral judgments are said to
be far more closely comparable to unmediated perceptions
than to authentic processes of reflection.

72 On such filial duties, cf. Hoff Sommers 1986.

73 Cf. Haidt 2001. Such experiments are often repeated, even in the past sev-
eral years in a “brain scanner” under observation of the neuronal correlates
of intuitive decision-making.
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A taboo is to be understood as a mostly tacit social con-
vention based on powerful emotions, which marks and main-
tains boundaries far beyond those of legal provisions. In these
cases a taboo is a social substitute-measure taking the place
of the effort of discursive processes of agreement in order to
stabilize social practice. When tabooing is exposed in the spirit
of elucidation, considerable social resistance is accordingly to
be reckoned with, the fall-out from which will be all the more
intense to the extent that it is tied to deep emotional identifi-
cations. Characteristics of this kind of tabooing are hence im-
munization against objections and authoritative assertion of
corresponding convictions.

Still, the incest taboo requires a critical analysis. As with
other powerful social taboos, it needs first to be asked on what
basis the incest taboo develops its force. On the one hand, it
may rest on a moral verdict; on the other, on a biologically im-
pressed behavioural disposition.

One answer is found in the work of the Finnish philoso-
pher, sociologist and ethnologist Edward Westermarck, who
has assumed an innate aversion to acts of incest among humans
who grow up together and thus have close physical contact as
siblings. On this basis they have learned to define themselves
not as sexual partners, but as siblings. Siblings growing up to-
gether would therefore later evince a mutual, intuitive sexual
aversion’ and in adolescence turn towards same-sex and later
opposite-sex “peers” outside the family.”s Westermarck’s the-
sis of incest aversion as a result of siblings’ early proximity is
supported by studies on kibbutz children in Israel, who later
marry only rarely, and by the example of high divorce rates
and low birth rates among Shim-pua marriages in Taiwan
(the future bride moves during the first year of her life into
the groom’s family). Whether this aversion is an innate bio-
logical disposition, even an “evolutionary acquisition,” so that

74 Cf. Westermarck 1934, 22-24.
75 Cf. Schlegel/Barry 1991, 21-25.
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one could speak of a biological incest inhibition, or whether it
is a socio-culturally learned norm is a point of controversial
discussion in WestermarcK’s reception history.”® Independent
from this controversy, however, an incest aversion through
early proximity and common socialization may explain the
rare appearance of incest among siblings growing up together
and the comparatively more frequent incest among siblings
not growing up together.”

The debated genetic sexual attraction in sibling, father-
daughter or mother-son relationships, in which the partners
become acquainted only later or reunite after a long period of
separation, also does not contradict the thesis of sexual aver-
sion through proximity. Most people classify resemblances
in facial features or physical attributes generally as especially
attractive or as eliciting trust. Such resemblances may have a
familial dimension and may also play a role in incest relation-
ships among siblings who have grown up apart. The West-
ermarck thesis does not negate the attraction in recognizing
resemblance, but rather says merely that growing up together
inhibits this.

76 Cf. Bramberger 2012; further literature references are also to be found in
Albrecht 2012, 15 (fn. 54).

77 Against Westermarck’s thesis of close proximity as triggering aversion, it
has been objected that consensual incestuous parent-child relations would
then not be explicable. Freud’s arguments on the Oedipus complex would
also conflict with the thesis of low sexual attractiveness among those living
closely together. The early erotic inclination of the child to the opposite-sex
parent, which Freud assumes generally for early-childhood psychosexual
development, suggests an innate incest tendency (cf. Bramberger 2012).
Against this it can nevertheless be argued, on the one hand, that this
thematic involves emotionally incestuous needs (in contrast to sexually
incestuous needs); on the other, that the thematic assumed by Freud is
one of a certain early-childhood psychosexual development phase, in which
the desire for relationship is not to a sibling, but to a parent. The thesis of
incest aversion through early proximity and common socialization thus
appears to have a high plausibility at least for the rarity of sibling incest.
The practically rare, but theoretically conceivable consensual attraction of
a child in a parent-child incest can rather be explained due to an emotional
dependency that still persists in early adulthood and in which the possible
unwillingness is compensated through an identification with the parent.
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In more recent psychological literature, the incest inhibi-
tion is discussed in the context of attachment theory. Accord-
ing to classical attachment theory, as established by the English
child psychiatrist John Bowlby, the attachment to the mother
is decisive for the child’s later behaviour in relationships, espe-
cially for orientation outside the family in seeking a partner.
In more modern approaches, the maternal attachment as sole
crucial socialization factor is put into question, and instead a
supportive social network in and around the family that pro-
vides security and trust is regarded as decisive for later behav-
iour in relationships.”® Avoidance of incest and altruistic be-
haviour in the family would be linked. Incest would be most
likely between individuals without an early reliable familial
experience of attachment. Additionally, the lack of such at-
tachment experiences may be a risk factor for forced acts of in-
cest, as studies on sexual offenders and victims of acts of incest
show.”® A secure attachment in early childhood development
is identified as crucial for the avoidance of Oedipal desire, i.e.,
incest between a parent and child, and it should be noted that
even in the classic tale, Oedipus desired his mother only after
he had grown up abroad without an attachment to her.°

Against this background, it still needs to be clarified wheth-
er the tabooing of incest, which is without doubt to be found in
social contexts, can rationally be reconstructed as a manifesta-
tion of a denial of argumentation or as a phenomenon predi-
cated on biological psychology. In both instances, the question
of moral relevance remains.

Here one needs to differentiate between genuinely (socio-)
moral norms, for whose binding quality no reasonable alter-
native is recognizable, and cultural norms, which may indeed
critically shape a form of life, but in a historically and regionally
contingent manner. The significant difference resides in how

78 Cf. Badinter 2010.
79 Cf. inter alia Berner 201.
80 Cf. Erickson 1993.
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high the claim to validity is in the respective case: Socio-moral
norms lay claim to general validity, whereas cultural norms
(such as table manners or rules of politeness) indeed help
to significantly construct social practice and its correspond-
ing customs, yet impose no demand for general, normatively
compulsory validity. Rather, they establish social conventions.
As such, they acquire at best indirect moral significance, for
instance because their breaking may injure others’ feelings or
because they can have impacts on the fair distribution of op-
portunities and therefore would elicit moral disapproval, but
not due to the sheer breaking of the convention itself.

Even cultural norms, however, contribute to the under-
standing of self and to the personal identity of the participant
in a particular culture, and they can hence make a claim to
a hypothetical and reversible protection. A limitation to con-
sider in relation to such cultural norms is, nevertheless, that
they are in danger of rationalizing positions of resentment
against members of society. All too frequently in history, there
have been (nearly) universally shared intuitions which we to-
day find, with good reason, to be false, indeed absurd - for
instance, that men would possess a higher moral value than
women (and therefore a claim to power over them); that the
interests of people with darker skin colour would be of less
moral weight than those of people with lighter skin colour;
or that homosexuality would be reprehensible. In their times,
such cultural norms were even quite distributed among many
of those suffering from them. They were and remain, nonethe-
less, wrong and indeed unjust.

Correspondingly, no conclusion about the moral correct-
ness of the (nearly) universally shared emotional hostility to
incest can be drawn from the diffusion of the incest taboo
across nearly all societies of the past and present. But at the
same the inverse conclusion can also not be drawn. What can
be deduced, however, from the insight that the rejection of in-
cest is an intuition widely resistant to revision and nearly uni-
versally shared is the supposition that a retraction of the moral
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verdict on consensual forms of incest could irritate or injure
the feelings of many people. Yet, in no normative sphere of
modern society is there still an eo ipso primary claim even by
large majorities to subjugate at least small minorities to their
impression or intuitions of “decent” life and action. Legally
composed societies must seek a balance in the framework of
their order of norms between corresponding majority and mi-
nority positions, and in the process they must attach the im-
portance that is morally as well as legally due to the protection
of freedom of that few in the face of the protection of feelings
of the large majority.
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5 DISCUSSION OF THE PENAL GROUNDS
FOR SECTION 173 STGB

5.1 Protection of the family

The legislature and the Federal Constitutional Court name,
foremost, the defence from family-damaging impacts of incest
as the statutory objective or, respectively, penal ground for the
incest prohibition. In addition to the legal materials, this is as
well documented through the consolidation achieved since the
1973 Viertes Strafrechtsinderungsgesetz (Fourth Criminal Code
Amendment Act) of the criminal provision into Chapter 12
(“Offences related to the personal status registry, marriage and
the family”).

The protection of the institution of the family, as one of
the central models of socialization, stands behind Section 173
StGB. This model presupposes a family structure with a role-
differentiated development of children, juveniles and adoles-
cents and justifies the prohibition against the “sexualization
of kinship relationships.”®' Additionally, the Federal Constitu-
tional Court has underlined this aspect by saying: “Incest ties
- even those between siblings - lead [...] to an overlapping of
kinship relationships and social role-divisions and thereby to
an impairment of the assignments providing structure within
a family.”®* Such overlapping roles - so the Federal Constitu-
tional Court — “do not correspond to the image of the family
that lies at the basis of Article 6 No. 1 GG.”® This also justifies
qualifying consensual incest, for instance among siblings of le-
gal age, as a behaviour that infringes upon the meaning and
purpose of Section 173 StGB. Also, the protection of the family

81 Hilgendorfin: Arzt et al. 2009, Section 10 para. 28; cf. further Schramm
2011, 423 ff.

82 BVerfG, 2 BvR 392/07, para. 45.

83 Ibid.
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structure does not lose its relevance - as it is further argued -
with the attainment of the age of consent.34

The defence from incest’s family-damaging impacts as the
penal ground for Section 173 StGB is, however, rejected by
critics of the incest prohibition as implausible and contradic-
tory in its lack of differentiation. It may already be ambigu-
ous which concept of family lies at the basis of the criminal
provision.

For the criminal provision in its present form, in the view
of critics, requires that the concerned parties neither live to-
gether jointly in a family nor ever have lived together. Regard-
ing sibling incest, the criminal liability also begins only at the
end of the 18th year of life; that is, at a point in time at which
children are grown up and as a rule leaving the family of ori-
gin. The background to the criminal provision is obviously a
family concept that extends beyond familial cohabitation -
that is, the actually lived set of family bonds; beyond merely
physical kinship; and consequently on into the purely legal
form of the “institution of the family.” Precisely as the institu-
tion of the family is constituted through the purely legal mesh
of relationships constructed in the Civil Code, this institution
is divested of its legitimate breadth as a protective norm of the
criminal code. The assumption of an arrangement of order for
the family prevailing outside of familial living-together would
be a fiction and, in the view of critics, cannot be a ground for a
criminal provision.?

The designation of the family as “emotional center for the
individual,”® which is undermined through incestuous rela-
tionships, is discussed in the literature in regard to the devel-
opment of children and juveniles independently from the fact

84 The Federal Constitutional Court says concerning the constellation where
siblings only become acquainted as adults: “It [the criminal provision]
also gains its weight through the absoluteness with which it lays claim to
comprehensive and situation-independent compliance” (ibid., para. 57).

85 Cf.in this regard and on the following, Roxin 2009 summarizing.

86 Sebo 2006, 49.
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that this meaning can of course be given for all family members
of all age levels. There it is asserted that the family loses signifi-
cance in terms of its socialization function with the increas-
ing age of the child because other, extra-familial relationships
and orientations then become increasingly more important. If
it is thus a question of protecting the family for the criminal
provision’s rationale, then this bears overwhelmingly on the
possible endangerment for the development of children and
juveniles. This could, as the critics of the penal incest prohibi-
tion also note, without a doubt be the case if it is a matter, for
example, of a father’s incest with an underage daughter. Such a
case would, however, fall under the criminal provision of Sec-
tion 174 (1) No. 3 StGB, which punishes sexual acts by a par-
ent on his or her under-18-year-old natural or adopted child.
For incest between adult siblings who have grown up apart
and first become acquainted in adulthood, a family-destroying
effect seems less plausible. One might rather assume in these
cases that the incest could arise only subsequently to an earlier
separation of the family - a separation that a family dysfunc-
tion may have already preceded. But even in an incest between
underage siblings growing up together or in an incest in which
at least one sibling is under 18 years old, it may be open to
question whether a priori a family-destroying effect would be
entailed.

The separation of incestuous siblings, still taken for granted
as necessary in the written report of the 1972 Sonderausschuss
fiir die Strafrechtsreform (Special Commission for Criminal
Law Reform)¥, would hardly be consistent with today’s peda-
gogical convictions. A separation could only be sensible if it
were a matter of a violent assault, in order to protect the vic-
tim from a renewed encounter or even repetition of the crime.
Such cases, which are doubtlessly either the consequence of
a dysfunctional family situation or the trigger for such a dys-
function, would in any case be dealt with under the criminal

87 BT-Drs. 6/3521,18.
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penalties of Sections 176, 176a und 182 StGB, so that Sec-
tion 173 StGB could yield no additional protective effect here.
Other cases need to be reacted to through family counselling,
supporting communication and, as the case may be, assistance
of the Child and Youth Services Act. A destruction of the fam-
ily would only be initiated through the siblings’ separation.
Also speaking against the assumption of a penal rationale
as defending against incests family-damaging effects is that
the criminal penalty may be viewed as contradictory: It is, on
the one hand, too broad and, on the other, too narrow to af-
ford the aimed-at protection.® On the one hand, even sexual
intercourse outside of an existing family is included in the
prohibition, because neither factually nor legally would the
existence of a common family or even of a legal kinship be
a precondition for the criminal penalty (for example, if kin-
ship is annulled through adoption). On the other hand, Sec-
tion 173 StGB penalizes only sexual intercourse and not other
sexual activities that could be equally serious or even more so
in their impact. Additionally, the threat of punishment covers
only consanguine relatives, even if the family unit is composed
of additional individuals. Critics point out in this context
that sexual activities permitted between step-, adopted- and
foster-children; with adopted children;® or of the legal father
with his non-consanguine child (cf. Section 1592 BGB) - just
as adultery, no longer punishable since 1969 — could destroy

88 See the dissenting opinion of Judge Hassemer in BVerfG, 2 BvR 392/07,
para. 1m. Nevertheless, in the opinion of the majority of the Court’s Senate,
the area of coverage, while too narrow in relation to the penal grounds, can
be accepted. On this point, the Federal Constitutional Court says: “As an in-
strument for the protection of sexual self-determination, the health of the
population and especially of the family, the criminal provision fulfils - even
through its broadly cast impact above and beyond its area of coverage,
which is narrowly defined by the elements of the offence and reinforced
by punishment - an appellative, norm-stabilizing and hence generally
preventative function, which makes clear the targeted values of the legis-
lature and thereby contributes to its preservation” (BVerfG, 2 BvR 392/07,
para. 50).

89 “Child” is meant here in terms of family law; sexual activities with under-
14-year-olds (“children” in the sense of the Criminal Code) are punishable
(see chapter 3..2).
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the family’s living together. The stepfather would be allowed
to have sexual intercourse with his stepdaughter and even to
marry her. Equally, sexual intercourse by the adoptive father
with his adult adopted daughter would also not be prohibited.
In comparison, the social space of protection that is covered by
Article 6 GG*° does not refer only to consanguine relations.”
From all this, critics of the provision conclude that Section 173
StGB would be able to protect the family neither as a social
institution nor as a legal one. This does not signify a denial of
incestuous relationships between parent and child or between
siblings, even if they are consensual, as potentially posing a
heavy burden on families ability to live together.

On account of the criminal liability for incest, however, a
newly arising family could also be threatened. The concern is
that a criminal prosecution of an otherwise voluntary and self-
determined incest relationship could be the first step towards
or compound the damage or destruction of the family that is
itself feared in the law’s rationale. The intervention through
criminal law could lead to serious burdens for the families, and
this runs counter to the reasons cited for the punishment.

90 Pursuant to Article 6, “family” is any close community of parents and
children. “Family in the sense of No. 1is the actual life- and child-rearing-
community of parents and children. An actual attachment is necessary,
without a common household needing to exist” (Jarass in: Jarass/Pieroth
2014, Article 6 para. 8, in reference to BVerfGE 127, 263 [287]).

91 This can, so the Federal Constitutional Court, also be accepted under con-
stitutional law with regard to the legislature’s wide scope for construction
(para. 54). According to the Federal Constitutional Court, the prohibition
does not extend to step- and adopted children since corresponding acts
contradict the traditional image of the family to a lesser extent (BVerfG,

2 BVR 392/07, para. 55). “The fact that sexual-intercourse-like acts and sexual
intercourse between same-sex siblings are not penalized, whereas sexual
intercourse between consanguine siblings fulfils the element of an offence
even in cases where conception is precluded, does not put into question
the fundamental reachability of the (partial) objectives of the protection
of sexual self-determination and of prevention of genetically predisposed
illnesses” (ibid., para. 56). This is also valid according to the Federal Consti-
tutional Court for cases in which siblings first become acquainted as adults
and protection of the family structure can play no role. Justice in individual
cases can be respected through the application of law, according to the
Federal Constitutional Court (para. 57).
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5.2 Protection of possible children from
incest relationships against discrimination

The rationale for the law also names as a penal ground the
protection against discrimination of children possibly issuing
from an incest relationship.

Against this it is asserted that already a legal subject
to be protected is lacking. The general personal rights an-
chored in the Basic Law would only be able to unfold if the
concerned party, who should be protected, exists. A not yet
conceived child could have no interest in non-existence and
non-discrimination.

On the other hand, others point out that future individu-
als would absolutely need to be included in the evaluation of
an act when it is foreseeable that the impacts of the act will
concretely bear on the interests of these future individuals. In
considering holistically the conditions for conception and the
life perspectives dependent on such, it concerns an “advance
effect” [Vorwirkung] of the corresponding individual’s rights.9
Aside from this, the state’s power to set law would not be lim-
ited to the protection of legal subjects for the safeguarding of
their individual basic rights. The logical application of the ar-
gument - it could not lie in the interest of the child not to be
conceived — would put into question provisions of artificial
reproduction to the extent that these aim at the welfare of the
future (born) child. This would apply, for example, to the pro-
visions of the Embryonenschutzgesetz (Embryo Protection Act),
which forbid the procurement of a surrogate mother in view
of the welfare of the future child.® In its decision on the incest
prohibition, the Federal Constitutional Court - in the frame-
work of the penal rationale for the avoidance of genetically

92 Cf.in more precise terms Taupitz in: Glinther/Taupitz/Kaiser 2014, Sec-
tion 1 (1) No. 1 para. 8 with further references.
93 Cf. for example ibid., Section 1 (1) No. 1 para. 5 f.
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predisposed illnesses among descendants — also endorsed the
protection of the not yet conceived child.

Independent from this dispute, the argument concerning
possible discrimination ought, on its own, to be subjected to a
critical consideration. Just as against the background of the de-
bate around the inclusion of children with disabilities, but also
of all other children who are different, whether because they
come from other countries or are not part of intact families,
the argument - not to conceive them on account of the risk
of discrimination - could not expect any acceptance in public
debate. This should not be any different for possible children
from incest relationships.

Finally, any possible discrimination is to be combated
above all there where it takes place. Without a doubt, a child’s
origin from an incestuous union brings with it the risk of later
discrimination. Whether it actually comes to that, however,
depends on varying factors. Both the familial and the social en-
vironment play a role in this. Accordingly, it is broadly a mat-
ter of a hypothetical assumption of discrimination, which does
not mean that there would not be such in the individual case.
Indeed, such discrimination can become even more probable
through a criminal prosecution of the parents. Rather, one
might steer the perspective towards possibilities of dealing
with the discrimination of those children stemming from an
incest relationship. Here, family counselling and family-sup-
porting offerings from Child and Youth Services are possible
and necessary. Even possible intrapsychic conflicts of the child
over accepting the kinship of its parents may require advisory
support and child- and youth-psychotherapeutic aids.

5.3 Avoidance of genetically conditioned
ilinesses in offspring

The legislature has also explained criminal provision Sec-
tion 173 StGB and its limitation to sexual intercourse by
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making reference to eugenic aspects (avoidance of geneti-
cally conditioned illnesses in descendants from the incest
relationship).** Yet in contradiction to this, Section 173 StGB
also forbids sexual intercourse for those averse to procreating;
persons using contraception; and those not (any longer) capa-
ble of procreating, such as half-siblings over 60 years of age.

It is indisputable that incest can lead to recessive genes
— that is, those that have not developed into an illness in the
parents — joining together in the offspring and then effect-
ing an illness or impairment in the child. The genetic risks for
children from incest relationships are hence heightened. The
greatest theoretical risk is for children from father-daughter,
mother-son, or full-sibling relationships. In these cases, 50%
shared genetic material is present as a rule; their offspring have
as a result approximately a 25% homozygous genome. In chil-
dren of half-siblings or other second-degree relatives (uncle/
niece, aunt/nephew), the ratios of shared genomes are halved
to an average of 25% and hence the ratio of homozygous ge-
netic materials in offspring to approximately 12.5%.

Investigations that include both children and relatives of
first- and second-degree show a de facto risk of over 50%. In
this regard, it is a question not only of known recessively con-
ditioned genetic illness, but also of not definitively genetically
conditioned deformities and impairments of intelligence. Only
46% of the examined incest children were without indications.%

94 Cf.chapter 3.5. In the law’s statement of grounds, it says: “Additionally, eu-
genic aspects are to be considered, which make it understandable that the
law presently in force already limits criminal liability to sexual intercourse
and does not extend to other - equally family-endangering - sexual activi-
ties” (BT-Drs. 6/1552, 14). With this remark, the rationale for the law, which
names elsewhere the protection of the family as penal ground, contradicts
itself.

95 This point derives from a summary of four studies from the years 1967 to
1982 with 213 children in total, although none of the studies was systematic
(Adams/Neel 1967, Carter 1969, Seemanova 1971 and Baird/McGillivray
1982; summarized in Bittles 2010; cited by N6then 2012, 7). Respectively,
11.7% of indications were attributable to autosomal-recessive illnesses; 16%
to deformities/sudden infant death syndrome; 14.6% to other disorders,
including light impairment of intelligence; only 46% had no conspicuous
indication.
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The spectrum of detectable disorders is explained in human
genetics by the fact that besides the heightened risk for known
autosomal-recessive illnesses, genetic susceptibilities for mul-
tifactorially induced illnesses also appear with equal likelihood.

In the opinion of critics, however, eugenic aspects are not
to be considered as a penal rationale on basic legal grounds: in-
sofar as the protection of possible future offspring from genetic
harms is intended, a legal subject is already lacking that could
be protected. The inheritance of genetic traits coincides with
the origin of life. The created life would thus only be conceiv-
able as it has originated — with its genetic constitution — and as
such enjoys the protection of human dignity, life and physical
integrity. Others refute this objection by pointing out that the
state’s protection can absolutely include future legal subjects,
who may be threatened by an impairment of their welfare
through the manner or accompanying circumstances of their
inception. A view based solely on individual basic rights would
largely drain the state’s protective duty for future individuals
(on this controversy, see also chapter 4.2 and 5.2).

Yet, penal grounds predicated on eugenics would in no way
aim, according to proponents of the incest prohibition, only at
concrete individuals, but rather at the population in toto. Thus
the Federal Constitutional Court itself speaks not only of the
avoidance of genetically conditioned illnesses for descendants
of incest relationships as a penal rationale, but also of “protec-
tion of the health of the population.”® To this is countered,
however, that then all other couples that are aware of a he-
reditary predisposition would consequently need to have their
reproduction prohibited by criminal law. In a society where
reproductive choices fall inalterably into parents’ most highly

96 The Federal Constitutional Court speaks of this on one occasion, that “the
avoidance of serious genetically conditioned illnesses among descend-
ants from incest relationships” could be raised as a “supplementary” penal
rationale (BVerfG, 2 BvR 392/07, para. 41); at another point in the decision,
the language entails protecting the “health of the population” as penal
rationale (ibid., para. 50).
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personal area of responsibility, this would be rejected in the
strongest terms. The Deutsche Gesellschaft fiir Humangenetik
(German Society of Human Genetics) also remarked critically
on this in an opinion regarding the Federal Constitutional
Courts decision and cited as an example the relatively fre-
quent, congenitally conditioned tendency for cystic fibrosis.
Literally the opinion notes: “The argument that reproduction
needs to be thwarted in couples whose children possess an el-
evated risk for recessively inherited illnesses is an attack on the
reproductive freedom of all.”?” Indeed, the freedom to decide
whether to realize a desire for children and the associated in-
dividual evaluation of risk counts in today’s society, for good
reason, as part of the untouchable core of personal rights. A
legislative objective of “precaution towards genetically condi-
tioned illnesses” would erode this consensus.?

Also to be considered are the social impacts and conse-
quences for people with disability, should the punitive re-
inforcement against incest be justified with the argument of
possible genetically impaired offspring. People with disability
could thereby feel degraded in their form of existence. This
could injure them in their dignity, in their right to equality
and non-discrimination. By deprecating the form of existence
of a possible child from an incestuous union, the discrimina-
tion to be prevented — which is cited as the rationale for the
punitive reinforcement - first occurs. The opposite effect is
thereby produced from what the punitive threat is supposed
to prevent.

97 Deutsche Gesellschaft fir Humangenetik 2008.

98 In the international discussion concerning criminal liability for incest, this
argument is also adduced. Thus, the English-Canadian political scien-
tist and philosopher Collin Farrelly notes: “If we can justify imprisoning
consenting adults for choosing partners who will increase the risk of
having children with disabilities, then we set a troubling precedent for
all couples who may pass on genetic disorders to their children” (Farrelly
2008, [Abstract]). See also Al-Zand/Siebenhiiner 2006, 76 f. It should also
be taken into consideration that in the context of the incest prohibition,
the new possibilities of a complete sequencing of the genome before and
after inception open a completely new dimension as a precaution against
genetically conditioned offspring.
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The criticism towards a eugenic argument is also related
to its insensitive handling of history. With the argument of
using state-based measures to hinder certain genetically un-
desired progeny, people with genetic anomalies were disen-
franchised and murdered under National Socialism.*® For that
very reason, this argument should not - so, too, the opinion
of the German Society of Human Genetics — be enlisted for
the justification of incest’s criminal liability. This would also be
perverse in terms of constitutional and ethical principles. Hu-
man dignity and the experiences of the national-socialist past
would fundamentally prohibit - so the constitutional argu-
ment - lending any weight to eugenic points of view by means
of criminal law.™°

5.4 Protection of sexual
self-determination

Criminal offences against sexual self-determination are han-
dled in differentiated ways by Sections 174 ff. StGB (cf. chapter
3.2). That Section 173 StGB should also provide a punitive ba-
sis for the protection of sexual self-determination is not imme-
diately implied by the provision. Against doing so also speaks
the fact that according to Section 173 StGB both participants
- insofar as they are over 18 years old - are equally punished so
that Section 173 StGB does not concern a perpetrator-victim
relationship as is the case with the criminal offences against
sexual self-determination.™

99 The inherited condition [Die Erbverfassung] of the people was the protected
good of the 1933 law on averting genetic illnesses in offspring; the goal,
the “extirpation [die Ausmerzung] of pathological hereditary dispositions”
(Hoche, cited in Al-Zand/Siebenhtiner 2006, 76); on the goal itself, see Al-
Zand/Siebenhiiner 2006, 76; at greater length, see Schmuhl 1987.

100 Cf. Roxin 2009, 547.

101 Cf. the dissenting opinion of Judge Hassemer in BVerfG, 2 BvR 392/07,
para. 87; Roxin 2009, 547.
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In the juristic discussion of Section 173 StGB, it is pointed
out against this background that the protection of sexual self-
determination within and outside of the family is guaranteed
through the criminal provisions of Sections 174 ff. StGB. In
particular, the criminal penalty for Section 174 (1) No. 3 StGB
is highlighted, which punishes sexual acts performed on a con-
sanguine or adopted child who is not yet 18 years old. It does
so, moreover, with a considerably higher criminal penalty than
Section 173 StGB, without necessarily requiring abuse to be
proven. On attaining the age of consent, each person would
then be responsible for his or her own sexual behaviour, inso-
far as that person is not the victim of sexual coercion or unable
to defend him or herself.*? If it is said vis-a-vis an incest rela-
tionship, already begun before one of the partners has attained
the age of consent, that the victim frequently may not make
known, even after attaining the age of consent, his or her rejec-
tion of the undesired sexual intercourse due to dependencies
in the family, so that a punishment based on sexual coercion
must be taken into account and therefore Section 173 StGB
must enable a punishment'?; this does not, nevertheless, legiti-
mate punishment of any and all consensual incest - and cer-
tainly not that of the “victim.”4 Dependencies of lesser grade
could not suffice for a punishment, especially as long-lasting
sexual relationships can also produce dependencies (under-
standably not punishable ones). Even Section 173 StGB does
not require that the incest relationship has begun before the
attainment of one partner’s age of consent.’s

Additionally, Section 173 StGB would not be able to realize
the protection of sexual self-determination in a truly effective
manner since only sexual intercourse is penalized — but not
other sexual acts and sexual violations, which can be equally

102 Cf. Roxin 2009, 547.

103 Cf. BVerfG, 2 BvR 392/07, para. 438.

104 Cf. the dissenting opinion of Judge Hassemer in BVerfG, 2 BvR 392/07,
para. 87.

105 Cf. Roxin 2009, 547.
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traumatizing. Moreover, other sexual acts between same-sex
family members™® are not covered by the criminal provision
in any case. By limiting the criminal provision to sexual inter-
course, sexual modes of behaviour are indirectly accepted that
may equally impact the protection of the family and sexual
self-determination. For this reason, the protective standard it-
self effectively concedes its own irrelevance.™”

Critics of the criminal provision additionally point out
that the incest debate is especially prone to conflict because
it is broadly equated with the debate over sexual abuse or, re-
spectively, that sexual abuse is usually conceived as part of the
issue.® The debate around incest is almost always related to
facts in which offences pursuant to Sections 174 ff. StGB also
play a role. The empirical research concerning solely the ele-
ments of the offence associated with Section 173 StGB is sparse
because the existing studies' refer overwhelmingly to abuse
in the family.

By contrast, others doubt that the provisions of Sec-
tions 174 ff. StGB alone adequately guarantee the protection of
sexual self-determination from violations within the depend-
encies caused by familial proximity or taking root in kinship.
Here it is a question of whether the exploitative situation or
lacking self-determination relevant for application of Sec-
tion 182 StGB in the case of an incestuous act of sexual inter-
course with an under-16-year-old can be sufficiently grounded

106 Since only vaginal intercourse between a man and woman is covered by
Section 173 StGB.

107 Cf. Roxin 2009, 548.

108 Cf. Albrecht 2012, 2.

109 Cf. Albrecht 2012, 7.
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solely by reference to the family dependency." Furthermore,
it is pointed out that the group between 16 and 18 years of
age would not be protected in the event that the voluntari-
ness of the relationship is only a semblance. Against this it is
countered that the provisions of Sections 174 ff. StGB refer in a
quite differentiated manner to varying forms of dependent re-
lations among sexual contacts. Even cases of “forced voluntari-
ness” could be punished under the framework of provisions
for Sections 174 ff. StGB.

In the social-sciences discussion regarding self-determi-
nation within incestuous relationships, it is emphasized that
certain constellations of roles and family-based relational situ-
ations can limit or complicate self-determination, or make it
impossible. These aspects are also discussed in cases of consen-
sually incestuous sexual intercourse, because even a relation-
ship felt to be consensual need not in every case be free from
pressure or a feeling of obligation.™ At the centre of the argu-
mentation stands the special quality of familial relationships.
These are “unbreakable” and therefore contain a special risk
potential for psychic duress. Some authors speak of the family
relationship’s “inescapability,” although this is increasingly
losing its weight as an argument given the modern develop-
ment of the family and the increasing dissolution of the nu-
clear family in favour of so-called modified extended families™;

110 In Kanwischer's view, sexual self-determination is the sole possible pro-
tected good of Section 173 StGB and that with the intention of preventing
the exploitation of a dependency relation produced by and continuing
within the family. He leaves open, however, whether this protected good is
not already adequately protected through Section 174 StGB. The legislature
is supposed to examine this. Should the legislature come to the conclu-
sion that Section 174 StGB is adequate, then Section 173 StGB ought to be
deleted. Otherwise, a supplement to Section 174 StGB or a correspond-
ingly recast Section 173 StGB ought to be considered. In the process, the
element of the offence of consanguinity should then be struck and the
limitation of the criminal act to sexual intercourse lifted. Instead, it should
be applied to the family context and any kind of sexual intercourse should
be included as the criminal act (cf. Kanwischer 2013, 179).

m  Cf. Bramberger 2012.

12 Cf. among others BVerfG, 2 BvR 392/07, para. 27.

113 For the first use of the concept, cf. Gordon 1972.
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that is, familial networks among sometimes prematurely sepa-
rated living-situations and often with important non-famil-
ial relationships to others. Essentially this concerns - so it is
stressed - the protection of minors, who could find themselves
exposed to psychological pressures not to contradict an older
sibling. Here, the distinction between an actual mutuality and
a supposed one, expressed out of a pressure to conform or
from shame, can become especially complicated.™ Whether
this justifies a special criminal offence provision, however,
which goes beyond the elements of the offenses formulated in
Sections 176, 176a StGB for sexual acts on under-14-year-olds
and in Section 182 StGB for sexual acts on 14- to 18-year-olds
by taking advantage of an exploitative situation, is not stated.

Against the special criminal liability for a consensual inces-
tuous relationship with a minor above and beyond those crim-
inal offence conditions regulated in Sections 176, 176a and 182
StGB, it is argued that family relationships do not necessar-
ily possess a greater weight for a child or juvenile than cer-
tain extra-familial ones, such as those to teachers or child-care
workers. The imposition of a sexual act results in both cases
through exploitation of an existing dependency within an ex-
isting trust-relation; it represents a serious criminal act; and
for victims it can lead to severe psychological impairments, as
well as being chronic and personality-changing. Impairments
cited, among others, are eating disorders; post-traumatic stress
disorder; as well as anxiety and affective disorders.

The question of sibling incest and self-determination is also
discussed in the literature on family counselling only in the
area of childhood and adolescence. In doing so, three forms
are differentiated for sibling incest under 18 years of age:

» “sexual assault” of prepubescent children on siblings of the
same age or younger,

114 Cf. Bramberger 2012.
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» “caring-affectionate incest,” which frequently begins con-
sensually and entails mutual loyalty and elements of erotic
joy and curiosity, but later may also turn into compulsion
and violence, and

»> “power-oriented incest [...] with sadistic and exploitative
traits,” which concerns a form of sexual violence.™

While the first and third forms of juvenile sibling incest clearly
fall into the area of heteronomy and the bare exercise of force,
the second poses the question of a possible subtle psychic com-
pulsion and of the ambivalence of actual or supposed mutual
consent among the participants. In this respect, the spectrum
is not fundamentally different from the possible constella-
tions of sexual activities between minors outside of the family.
Here as well, there are clear-cut cases in which a superiority or
an exploitative situation are taken advantage of, and those in
which this may be in question and where legal practice in the
framework of the assessment pursuant to Sections 176, 176a
und 182 StGB can factor in this differentiation.

Among siblings of the age of consent, the question of pos-
sible psychic compulsion is posed differently. Here as well, the
mutual consent could be subject to psychic compulsions that
the concerned person does not perceive him or herself, but
which are later felt in retrospection as compulsion or exercise
of violence. Without being able to refute this objection for each
individual case, critics, nonetheless, estimate this risk among
siblings of the age of consent to be very low and basically indis-
tinct from the risk of supposed mutual consent within non-fa-
milial relationships. In the case of those who have grown apart,
any compulsion-creating family ties are as a rule of little effect.

In the case of siblings growing up together or in that of par-
ent-child acts of incest where the younger partner is over 18
years old, it would have to be assumed that each person retains
the capacity for judgment, however individually differentiated.

15 Cf. Schwager 2005, 9.
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For cases in which the incest has begun at an age under 18
years — but no complaint has been lodged during this time —
and then continued after reaching 18 years of age, special dif-
ficulties may exist among both partners to express rejection or
to acknowledge the rejection of the other. Nevertheless, this
could not justify its own criminal offence, whereby for the per-
son pressing charges it would in this case concern not the of-
fence of incest, but rather lack of volition. It would be conceiv-
able, however, that a distinct criminal liability for incest might
impede filing a complaint in such cases because the elements
associated with an incest offence are inflected by shame more
than an offence based on compulsion.™

5.5 Maintenance of a socially anchored
conviction concerning the merit of
punishment for incest and of a socially
prevailing taboo through the criminal
provision of Section 173 StGB

The question is ultimately whether flanking or in place of the
penal grounds outlined, if these cannot be viewed as sustain-
able, the maintenance of a socially anchored conviction con-
cerning the merits of punishment for incest or the protection
of a socially recognized taboo are adequate as punitive ration-
al. Indeed, many have critically remarked that no good reasons
exist or have existed for the introduction of a criminal provi-
sion for the prevention of incest; or that in any case the con-
crete design of Section 173 StGB is unsatisfactory. At the same
time, they also point out that an abrogation of the provision,
now that it exists, could send society a false signal. After all,
intra-familial conflicts through consensual incest relationships
may not be dismissed out of hand, nor may hidden depend-
encies be excluded between the family members concerned.

116 Cf. Sebo 2006, 53.
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Therefore, the state should not send society a false signal by
lifting Section 173 StGB.

For an appraisal of this position, one first needs to examine
to what extent the conviction concerning the merits of punish-
ment for incest is anchored in society, as the Federal Constitu-
tional Court states."” At least in the press reports and commen-
taries on the Federal Constitutional Court’s decision, no pressing
tendency towards punishment or satisfaction about the decision
was recognizable™; rather, compassion could be read for the
concerned siblings, who had grown up under the most difficult
circumstances; understanding for their intimate relationship,
which had emerged out of inner isolation and provided support
and a feeling of security; and unease regarding the four-time fa-
ther’s several years of imprisonment and regarding the family
being destroyed through the imprisonment. In Jonathan Haidt’s
experiment, it is a question of incest between siblings who have
grown up together and who are aware of their kinship relation
(cf. chapter 4.4). Possibly these are essential factors for the in-
tuitive moral condemnation - factors that were not given in the
case underlying the Federal Constitutional Court’s decision. But
even should an expectation of punishment clearly be anchored
in society, it remains to scrutinize whether it needs to be settled
through a legal punitive reinforcement.

Basic statements from the fields of sociology and psychol-
ogy regarding incest (cf. chapter 4.3) are largely in agreement
that the incest inhibition is constituted through early proxim-
ity in the family and early family bonding experiences. If these
do not exist due to early separation of the family or for other
reasons, the inhibition is reduced or even absent, and other
factors such as genetic sexual attraction may come into play.
The effectiveness of the incest taboo evolves out of experienc-
es and perceptions stamped in childhood, and less from the
moral condemnation associated with the taboo or the threat

117 Cf. BVerfG, 2 BvR 392/07, para. 50.
118 Cf. Roxin 2009, 545, 549.
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of ostracism or apparently even less so from the punitive re-
inforcement, as the lack of increase in incest shows in states
where no criminal liability exists.

Nevertheless, some of the authors claim quite generally that
asocial agreement that settles into a taboo ought to be detectable
in the rules, as well as the laws, with which a community pro-
vides itself. Yet, one might ask whether this is supposed to occur
on the grounds that it strengthens or provides a lasting reminder
about the taboo, so that otherwise the risk of a weakening would
be threatened, or whether reasons of self-reassurance speak in
favour of it. In addition, other strong taboos, such as that of not
eating human flesh, preserve their strength without legal regu-
lation. Should the criminal provision for incest fall, those who
argue for its maintenance are still sure that this would not lead
to an increase in incestuous relationships and assaults.™ The ta-
boo would retain its effect even without the criminal provision
so that against this background there is no need for a criminal
provision for the maintenance of social awareness concerning
the value of the family and its fabric of roles.

Nevertheless, in the discussion specific to the incest prohi-
bition, it is occasionally feared that abolishing Section 173 StGB
could lead to a false signal in the public sphere; to a de-taboo-
ing of incest; and to the loss of a positive general preventative
measure against acts of incest. Adultery, which was punishable
earlier, and consensual homosexual activities, which were like-
wise punishable previously, no longer represent a breaking of
taboo. Currently, however, a similar de-tabooing of incest does
not exist, and it should also not be the case. Against this it may
especially be argued that neither the earlier prohibition against
homosexuality hindered it, nor has today’s lack of criminal li-
ability and social de-tabooing increased its frequency. A gen-
erally preventative effect of the earlier Section 175 StGB was
indeed repeatedly claimed, but could not be demonstrated.
Equally, a generally preventative effect for Section 173 StGB in

119 Cf. Jarzebowski 2012.
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relation to incest is not provable. The experiences from those
states in which a comparable criminal provision is not in force
also speak against the generally preventative effect of a crimi-
nal offence for incest. The experiences outlined in the individ-
ual cases described to the German Ethics Council further point
in this direction, that the threat of punishment had neither a
preventative nor a norm-clarifying effect. It can therefore be
assumed that neither a weakening of the taboo nor an increase
in acts of incest is tied to a lifting of the proscription, let alone
is there any encouragement towards such acts or even a gener-
alized process of destabilization to be expected.

The lifting of the taboo is also not the goal of the critics of
Section 173 StGB, as the critical points elaborated in this opin-
ion show. The taboo is constituted, rather, as inspection of the
social-scientific and psychological theory-formation shows, on
the basis of early socialization experiences of proximity and at-
tachment. Nevertheless, a critical and rational examination of
the taboo, in particular its absoluteness, is equally appropriate
to a society with a pluralistic value system as is an eschewal of
the hostility towards discussion that regularly accompanies the
taboo. The discussion needs to be conducted across the varying
values and evaluations that stand behind the taboo. In doing so,
a differentiation between, on the one hand, indisputable values
(such as the protection of minors against sexual assaults and
the exploitation of dependency) and, on the other, non-agreed
upon values (such as the criminal liability for consensual sexu-
ality among consanguine relatives) is needed. Critics also point
out that the further maintenance, supported by the general ta-
boo, of criminal liability for consensual incest among persons
capable of sexual self-determination would be inconsistent with
the social conception of sexual freedom and self-determination.
In no other context would entering into a voluntary sexual re-
lationship between persons capable of self-determination be
regulated through state conditions or prohibitions.™

120 Cf. Sebo 2006.
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6 CONCLUSIONS AND
RECOMMENDATIONS

Under the concept of incest, different types of acts are assem-
bled together, subject to varying moral and criminal evalua-
tions. Thus, consensual acts of incest between adult siblings
are to be differentiated from those in which at least one of the
partners is still underage. For both constellations of cases, it is
also significant whether or not the sexual partners belong to a
still actually lived set of family bonds. Fundamentally differ-
ent to judge, namely as harms to considerably more weighty
protective norms, are incest cases that display abuse, coercion,
rape or the taking advantage of an exploitative situation and
hence satisfy the elements of offence necessary for a crime
against sexual self-determination pursuant to Sections 174 ff.
StGB. Such sexual crimes are not the subject of the present
opinion. The same applies to acts of incest by parents on their
underage natural or adopted children, which is penalized un-
der Section 174 (1) No. 3 StGB.

The majority of the German Ethics Council is of the opin-
ion that in the case of consensual acts of incest among adult
siblings, neither the fear of negative consequences to the fam-
ily, nor the possibility of the birth of children from such incest
relationships can justify a criminalized prohibition of these
relationships. It is indeed right and beyond dispute that the
primary protective goal of Section 173 StGB is the institution
of the family. In those instances, however, when the personal
responsibility and self-determination of adult sexual partners
cannot be doubted and they live outside a family of origin, the
threat of punishment reaches beyond the boundaries of this
provision’s objective. Then again, it also needs to be borne in
mind that Section 173 StGB only covers vaginal intercourse
between consanguine relatives, while in contrast other sexual
activities with on occasion equal impacts for the family, such
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as anal intercourse or same-sex relationships between consan-
guine relatives, remain exempt from punishment.

The criminal prohibition of consensual sexual relationships
signifies a deep intrusion into sexual self-determination. Such
sexual relationships belong to the core of an individual’s abil-
ity to shape one’s own life. The state should only intervene with
criminal prohibitions in this innermost sphere of the person
when it concerns acts that threaten or harm the personal rights
of a third person. This is evident for all cases of “Offences against
sexual self-determination” (Sections 174 ff. StGB). In particular,
the sexual abuse of children; abuse of juveniles; taking advan-
tage of relations of dependency, of an exploitative situation or
of lacking sexual self-determination; as well as sexual coercion
and rape are penalized. This is of course also valid for sexual
acts between consanguine relatives. Their legally due protection
against incestuous sexual crimes is thereby ensured as well.

Yet, above and beyond this protection guaranteed by indi-
vidual basic rights, the institution of the family, as protected
under Article 6 GG, comprises at the same time a space of
constitutional guarantees for the specific roles that are typi-
cally adopted by the members of a family. By this, actual life-
circumstances are evidently denoted. By contrast, the nexus of
norms from family law, which gives these circumstances their
legal form, does not belong to this understanding.

From this, consequences emerge for the breadth of the
requisite protection under criminal law. Criminal law, as the
severest instrument of state intervention into constitutional
areas of freedom, may not be deployed for the protection of
merely symbolic abstractions, such as the purely legal compo-
sition of the family in its internal role-structure. Criminal li-
ability for acts of incest can only be justified by their aptitude
to harm an actually existing set of family bonds and the roles
lived within this family. Criminal law’s object of protection for
the institution of the family are the family members in their
real needs and interests within the common life of the family,
not mere legally-existent kinship relationships.
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Precisely against this background, it needs to be kept in
mind that Section 173 StGB also encroaches on lived family
relationships. This happens, for example, through the threat of
punishment and prosecution of existing families in which the
couples only learn that they are siblings after starting a family.

The majority of the German Ethics Council also does not
regard criminal law as an appropriate means to protect a social
taboo. The protection of a third party’s moral sensitivity and
feelings of aversion or those of the majority in society alone
cannot justify threats of punishment as serious intrusions into
the personal basic rights of others. In a liberal order in accord-
ance with the rule of law, such as that of the Basic Law, narrow
boundaries are set on the protection of emotions via criminal
law. Criminal law does not have the task of enforcing moral
standards or limits for sexual intercourse among citizens of le-
gal age. It does have the mission of protecting the individual
from damages and gross harassment, as well as the social order
in society from disturbances. Not among its tasks, however, is
preserving the “normal sensibility,” even of the large major-
ity, from any and all moderate imposition where one perceives
that one’s own measures of sexual normalcy are not shared by
everyone else.

Against this background, the majority of the German Eth-
ics Council recommends a revision of Section 173 StGB with
reference to sibling incest.

a) The penalization of consensual incest among adult (over
18 years old) siblings should be dispensed with.

Rationale:

The protected good of Section 173 StGB recognized as central
in current discussion is the family in the reality of its actually
lived relationships and its members’ intra-familial roles that
are constitutive for it. This protected good is indeed definitely
affected when the partners of a sibling incest relationship are
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already of legal age insofar as they still live together in an actual
set of family bonds and at least with one further member of
their family of origin. Nevertheless, in these cases the already
grown siblings’ important basic right to sexual self-determina-
tion, which is constitutive for the personality, predominates.

This recommendation does not touch upon the question,
to what extent criminal liability for consensual sexual inter-
course between natural, majority-age relatives of ascending or
descending line should be lifted. Cases of consensual acts of in-
cest that span generations are to be evaluated differently since
the significance of the relationship of generations to one an-
other is different from the relationship between siblings. These
constellations are not discussed further here.

b) Furthermore, criminal liability for consensual sexual in-
tercourse among siblings should be lifted if one of the part-
ners is over 14 years old, but not yet 18 and the siblings either
respectively do not live together in a set of family bonds or
have not done so for sufficiently long time and the prospec-
tive restoration of such a set of bonds is not to be expected
according to objective judgment.

By contrast, the relevant criminal liability for the adult
partner in consensual sexual intercourse among siblings
should be maintained if the other partner is under 18 years
old and the siblings actually live together in a set of family
bonds. The criminal liability in these cases should cover not
only sexual intercourse, but also other sexual acts of consid-
erable weight.

Rationale:

If a set of family bonds lived in practice does not (any long-
er) exist, then the protected good, which is given only in and
through its existence, evidently can no longer be attacked.
Therefore, it should then also no longer be classified as the ob-
ject of a legal protection reinforced by punishment. Consen-
sual incest relationships by siblings who are not connected in
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lived practice, but rather only through legal formality or con-
sanguinity, should therefore also remain exempt from punish-
ment if one of the partners is over 14 years old, but not yet
18, insofar as no doubt exists concerning his or her capacity
for autonomous sexual self-determination. The fact that two
people are siblings should not lead in these cases to their sexual
intercourse being handled differently under criminal law than
sexual intercourse among people who are not related. Criminal
liability for a breach of the provisions concerning protection
of sexual self-determination (Sections 174 ff. StGB) naturally
remains inviolate.

How the distinction concerning an “actually lived set of
family bonds” would more precisely be defined in a possible
amendment of Section 173 StGB remains the business of the
legislature. Undoubtedly the factual specification of the ele-
ments of the offence is conceivable in different forms that
would be readily adequate for the constitutional requirement
of certainty for criminal provisions. It would be equally un-
problematic to leave to future case law the concretization of
the distinction without additional measures regarding the ele-
ments. As well, the exact determination of the length of time
that should have passed after the dissolution of a formerly ex-
isting set of family bonds so that an “adequately long non-con-
tinuance” of this set of bonds can be assumed, is the business
of the legislature.

By contrast, it appears justifiable in legal-ethical terms,
as well as constitutionally, to judge the protected good of the
family as of more weight and hence prior in rank to individ-
ual rights to freedom when one of the siblings is not yet 18
years old and both still live together. Such a set of family bonds
can be harmed not only through sexual intercourse, but also
through other sexual activities of considerable weight.

A revision to Section 173 StGB in the suggested manner
requires no concrete injury to the family; rather it would al-
ready allow the risk of such an injury to suffice. That provides
the provision the character of a so-called abstract crime of
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endangerment, whose protected good is solely the actually
lived set of family bonds. The threat of punishment is “ab-
stract” in the formal sense of the system of criminal law; for
the facts required for an offence as formulated according to the
above measures contains no feature of a concrete injury that
would be a precondition for criminal liability. Abstract crimes
of endangerment must be closely tailored, and the assump-
tion of an abstract danger needs to be well-grounded. Such
provisions have consistently settled in the border area of due-
process-based legitimacy, since they threaten modes of behav-
iour that in individual cases may be entirely non-risky for the
protected legal good. Typical constellations in which such a
danger is generally excluded should thus not be covered. For
the reasons adduced above, to be counted among these should
be sibling incest relationships that occur outside of a lived set
of family bonds.

Katrin Amunts, Frank Emmrich, Christiane Fischer, Carl
Friedrich Gethmann, Leo Latasch, Reinhard Merkel, Herbert
Mertin, Peter Radtke, Ulrike Riedel, Elisabeth Steinhagen-
Thiessen, Jochen Taupitz, Claudia Wiesemann, Christiane
Woopen, Michael Wunder
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7 DISSENTING VOTE

We cannot join the majority vote. In part, the critical analy-
sis of the regulatory concept behind Section 173 StGB indeed
merits approval (I.); however, the claim to validity of the crimi-
nal provision may be legitimated — despite the argument laid
out above — with the protection of the family and its central
socialization function (II. and III.). Complementing this, a
pre- and post-operative protection of self-determination may
be added (IV.). An alteration restricting punishment or even
an abrogation of the provision would be an irritating signal
that is apt to relativize and weaken the protected good, which
is ethically as well as constitutionally grounded (V.).

I. The universal incest prohibition is reinforced by punish-
ment in numerous states. In the legally comparative advisory
opinion prepared by the Max Planck Institute for Foreign and
International Criminal Law for the proceedings before the
Federal Constitutional Court, the authors come to the conclu-
sion that in 13 out of 20 countries examined, mutually agreed
upon incestuous sexual activities between adults are punisha-
ble.”” Germany also counts among these. In this regard, provi-
sion Section 173 StGB as currently valid stands in a long line
of tradition.”* However, this should not disguise the fact that
both the merits of punishing such behaviour and the argumen-
tative support for such have been greatly disputed since the
time of the Enlightenment. These debates persist today and
have reached, for the time being, their high point in the two
proceedings before the Federal Constitutional Court and the
European Court of Human Rights.

The majority vote deals extensively with the criminal ele-
ments of the offence and the arguments adduced for its justi-
fication. In part, the critical analysis merits approval. This is

121 Cf. Albrecht/Sieber 2007, 28 ff.
122 Additionally, cf. for example Schramm 201, 404 ff.
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initially valid insofar as the fragmentary/inconsistent structure
of the offence in Section 173 StGB is explicated as question-
able; however, it is now plain to see that the counter-argument
suggested by the representatives of the majority vote amounts
to a further fragmentation of the criminal provision. Also,
some of the lines of argument brought forward for defence of
the provision can be rejected in accordance with the majority
vote. Namely “genetic aspects™™ — taken as a supplementary
argument by the Federal Constitutional Court™4 - cannot (and
should not) deserve any acceptance given the standing of the
Basic Law as an inclusive human rights regime.

I1. Nonetheless, a basis, ethically and constitutionally sound
in equal measure, can be given for the criminal provision’s
claim to validity: the central protected good of Section 173
StGB is the family in its elementary socialization function;
more precisely: the integrity and incompatibility of different
familial roles as (an important) precondition to a successful
personality development.

1. As interpretive aspects regarding its historical origins
and grammatical structure reveal, the criminal provision of
Section 173 StGB finds its crucial basis for legitimation in the
protection of the family as a central social institution in which
essential parts of individuals' identity-forming socialization
occur and which - even for adult family members — consti-
tutes a social proximity that follows other rules and expecta-
tions than (competitive) society in general. The family, as an
institution understood in this way, is more than the sum of
single relationship patterns (parent-child relationships, sibling
relationships, etc.) within the family system. The core of Sec-
tion 173 StGB that even today is to be convincingly deduced in

123 Thus the terminology in the official rationale for the draft law of 1973 (BT-
Drs. 6/3521).

124 Cf. BVerfG, 2 BvR 392/07, para. 49: “The supplementary citing of this aspect
to justify the criminal liability for incest is not therefore excluded because
it was misused historically for the deprivation of rights of people with
inherited illnesses and disabilities.”
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ethical terms as well as in those of theories of freedom consists
in the protection of the family and in the safeguarding of the
incompatibility of different roles in the set of family bonds.

An essential task of the family is to constitute and shape a
form of life for reliable relationships between generations and
sexes. Then again, the fulfilment of this task is the precondi-
tion for the realization of certain familial “services,” particu-
larly the development of individual and collective identity.”s
The internal family relationships are specifically stamped
through elements of reciprocity or complementarity, but also
through the degree of intimacy. The respective “relationship
histories” are coupled with different roles and functions. In-
cest means simultaneously a doubling of roles and a “fragmen-
tation of familial structures.”™ Yet, the conditions for validity
in fulfilling familial tasks or, respectively, services — sketched
above - are thereby fundamentally thrown into question. To
ward off this risk is the central concern of the criminal provi-
sion of Section 173 StGB.

2. The protective goal of the provision and its basis for va-
lidity are not put into question when Section 173 StGB, with
its fragmentary composition, does not cover sundry constel-
lations which are equally marked by a dysfunctional diffusion
of roles. This applies, for example, to incestuous relationships
within a foster family or in “part-families” living together as
“whole-families.” Sexual practices other than vaginal sexual
intercourse also remain ignored. To that extent, Section 173
StGB may indeed not deploy a protective effect on the basis of
its version of text; yet in all other respects this leaves its protec-
tive function unaffected. In any case, the fragmentary version
of the elements of the offence does not permit the conclusion
that Section 173 StGB is not tailored to protection of the family.

125 On the differentiation of the family’s tasks and services, cf. for example
Schneewind 2010, 132.

126 Cf. Gloger-Tippelt 2007.

127 Lohnig 2010.
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III. Now it may be objected vis-a-vis the position developed
here that in any case the protection of the family could then
not be adduced as the penal statute’s basis for legitimation, if
an incestuous relationship outside of existing or respectively
lived family structures is established.” In fact, an important
aspect of the discussion is thereby pointed out. However, from
our perspective it appears to indicate the need to differentiate
two levels of the argument: In an exclusively individual-specif-
ic evaluation, a consensual incest-relationship outside of a set
of family bonds lived in practice can possibly be qualified as
“non-reprehensible.” On the other hand, the concrete “role-
diffusion” in practice can also be interpreted as a putting into
question in principle of the general norm - namely: the integ-
rity and incompatibility of different family roles. Here the task
can be assigned to law of maintaining the significance of the
norm in general consciousness.°

Incidentally, it signifies a problematic reduction when the
majority vote wants to recognize solely the “lived in practice”
or respectively the “actually lived set of family bonds” as the le-
gitimate protected good of Section 173 StGB (and at the same
time to place this at the disposal of the participants as soon as
these have completed the 18th year of life).

IV. Section 173 StGB is also able to deploy a supplementary
protective function for the benefit of sexual self-determination.
In the process here it is not a matter of the catch-all function
mentioned by the Federal Constitutional Court™', but rather of
how the criminal liability of consensual incest between adults
can to a certain extent produce pre- and post-operative pro-
tection of self-determination: (1) By way of example, it signals
to the father or to the older brother that his possible inces-
tuous relationship to his 16-year-old daughter or sister can-
not be converted into a legal one with the passage of time (the

128 Additionally, cf. the majority vote, chapter s5.1.

129 Additionally, cf. the majority vote, chapter 4.2.

130 Additionally, cf. generally in other context BVerfG, 2 BvF 2/90, para. 173.
131 Cf. BVerfG, 2 BvR 392/07, para. 48.
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completion of the 18th year of life). (2) And it strengthens the
position of the daughter or sister if she wishes to end the inces-
tuous relationship after attaining the age of majority. A range
of studies concerning sibling incest argue that the brothers are
not infrequently considerably older than the sisters, the which
increases the danger of the formally consensual incest behav-
iour being moulded by “direction of the other.”s*

V. The representatives of the dissenting vote evaluate the
family-protective function of Section 173 StGB, outlined above
(IIL.), as constitutionally legitimate and ethically important.
Legal-political considerations concerning alteration or abro-
gation of the provision are, therefore, to be carefully weighed
while taking into consideration possible repercussions. Just as
the existence of (penal) legal norms can deploy a behaviour-
stabilizing effect, so too, conversely, their lifting or modifica-
tion can unleash or strengthen a process of destabilization. The
symbolic meaning of a respective legislative act as a prominent
form of the expression of popular sovereignty should not be
underestimated.

In our opinion, an alteration of Section 173 StGB restrict-
ing criminal liability would send an irritating signal. Such a
decision would - this is perfectly indisputable — bear on a topic
of taboo, which requires of politics a special measure of sensi-
tivity to context. Against this background, the legislature may
and ought to consider conceivable risks for the integrity of the
family structure as especially serious in its calculation of con-
sequences. Besides this, the assumption does not lie far off that
suggestions for alteration, as formulated in the majority vote,
may trigger demands for still further reaching interventions.
The representatives of the majority vote themselves already
mention such future topics.

The representatives of the position adopted here do not
mistake that through the application of Section 173 StGB,
some couples fall (or have fallen) into a tragic life-situation.

132 Cf.ibid., para. 47 f.
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Yet, constellations such as those described in the majority vote
can possibly — without legislative intervention — be afforded
adequate reckoning in the process of the application of law. A
teleological reduction of the provision is to be considered, cou-
pled with a waiving of the initiation of prosecutorial investiga-
tion proceedings or with a termination of the proceedings.™

Constanze Angerer, Wolf-Michael Catenhusen, Thomas Heine-
mann, Wolfram Hofling, Ilhan Ilkilic, Anton Losinger, Eck-
hard Nagel, Edzard Schmidt-Jortzig, Eberhard Schockenhoff

133 On the possibilities of a teleological reduction of the provision, see, for
example, Kubiciel 2012, 288 and Hornle 2008, 2087. On the arrangement of
the criminal process to avoid criminal liability, cf. also BVerfG, 2 BvL 43/92.

8o



REFERENCES

Al-Zand, A,; Siebenhner, J. (2006): § 173 StGB - Eine kritische Betrachtung
des strafrechtlichen Inzestverbots. In: Kritische Vierteljahresschrift fur
Gesetzgebung und Rechtswissenschaft, 89 (1), 68-80.

Albrecht, H.-J. (2012): Inzest und Strafrecht. Ein rechtsvergleichendes und
empirisches Gutachten. http://www.ethikratorg/dateien/pdf/anhoerung-22-1-
2012-albrecht.pdf [2014-09-02].

Albrecht, H.-J.; Sieber, U. (2007): Stellungnahme zu dem Fragenkatalog des
Bundesverfassungsgerichts in dem Verfahren 2 BvR 392/07 zu § 173 Abs. 2 S.
2 StGB - Beischlaf zwischen Geschwistern. http://www.mpicc.de/de/data/
pdf/os-08-inzest_gutachten.pdf [2014-09-02].

Anonymous (2006): Inbred obscurity: improving incest laws in the shadow of
the “sexual family.” In: Harvard Law Review, 119 (8), 2464-2485.

Arzt, G. et al. (2009): Strafrecht. Besonderer Teil. 2nd edition. Bielefeld.
Badinter, E. (2010): Der Konflikt. Die Frau und die Mutter. 2nd edition. Munich.

Baumann, . et al. (1968): Alternativ-Entwurf eines Strafgesetzbuches. Beson-
derer Teil. Sexualdelikte; Straftaten gegen Ehe, Familie und Personenstand;
Straftaten gegen den religiésen Frieden und die Totenruhe. Tiibingen.

Berner, W. (2011): Perversion. GieRen.

Bramberger, A. (2012): Vortrag bei der Anhérung des Deutschen Ethikrates

zum Thema ,Inzestverbot* am 22. November 2012 im Veranstaltungsblock
“Psychosoziale Aspekte.” http://www.ethikrat.org/dateien/pdf/anhoerung-22-11-
2012-bramberger.pdf [2014-09-02].

Deutsche Gesellschaft fiir Humangenetik (ed.) (2008): Eugenische
Argumentation im Urteil des Bundesverfassungsgerichts zum Inzestverbot.
http://www.gfhev.de/de/startseite_news/2008_GfH_Stellungnahme_
Inzesturteil.pdf [2014-09-02].

Deutscher Ethikrat (ed.) (2013): Die Zukunft der genetischen Diagnostik - von
der Forschung in die klinische Anwendung. Berlin.

Eidgendssisches Justiz- und Polizeidepartement (ed.) (2012): Zusammenfassung
der Ergebnisse des Vernehmlassungsverfahrens tiber den Bericht und den
Vorentwurf zum Bundesgesetz tiber die Harmonisierung der Strafrahmen

im Strafgesetzbuch, im Militarstrafgesetz und im Nebenstrafrecht.
http://www.ejpd.admin.ch/dam/data/bj/sicherheit/gesetzgebung/
strafrahmenharmonisierung/ve-ber-d.pdf [2014-09-11].

Ellbogen, K. (2006): Strafbarkeit des Beischlafs zwischen Verwandten. Ein Relikt
aus der Vergangenheit. In: Zeitschrift fir Rechtspolitik, 39 (6), 190-192.

Erickson, M. T. (1993): Rethinking Oedipus: an evolutionary perspective of
incest avoidance. In: The American Journal of Psychiatry, 150 (3), 411-416.

Farrelly, C. (2008): The case for re-thinking incest laws. In: Journal of Medical
Ethics, 34 (9), en. DOI: 101136/jme.2008.025346.

Gloger-Tippelt, G. (2007): Eltern-Kind- und Geschwisterbeziehung. In: Ecarius, J.
(ed.): Handbuch Familie. Wiesbaden, 157-178.

Gordon, M. (1972): The Nuclear Family in Crisis. The Search for an Alternative.
New York.

81



Glinther, H.-L.; Taupitz, J.; Kaiser, P. (2014): Embryonenschutzgesetz. Juristischer
Kommentar mit medizinisch-naturwissenschaftlichen Grundlagen. 2nd edition.
Stuttgart.

Haidt, J. (2001): The emotional dog and its rational tail: a social intuitionist
approach to moral judgment. In: Psychological Review, 108 (4), 814-834.

Hoff Sommers, C. (1986): Filial morality. In: The Journal of Philosophy, 83 (8),
439-456.

Hérnle, T. (2008): Das Verbot des Geschwisterinzests - Verfassungsgerichtliche
Bestdtigung und verfassungsrechtliche Kritik. In: Neue Juristische
Wochenschrift, 61 (29), 2085-2088.

Jarass, H. D,; Pieroth, B. (2014): Grundgesetz furr die Bundesrepublik
Deutschland. Kommentar. 13th edition. Munich.

Jarzebowski, C. (2012): Vortrag bei der Anhérung des Deutschen Ethikrates
zum Thema “Inzestverbot” am 22. November 2012 im Veranstaltungsblock
“Kulturhistorische Aspekte.” http://www.ethikrat.org/dateien/pdf/anhoerung-
22-11-2012-jarzebowski.pdf [2014-09-02].

Joecks, W.; Miebach, K. (ed.) (2012): Miinchener Kommentar zum
Strafgesetzbuch. Volume 3. 2nd edition. Munich.

Kanwischer, S. (2013): Der Grenzbereich zwischen &ffentlichem Strafanspruch
und intimer Lebensgestaltung. Verschiebungen in der historischen Entwicklung
- aufgezeigt am Beispiel der Strafbarkeit des Inzests (§ 173 StGB). Gottingen.

Kindhduser, U.; Neumann, U.; Paeffgen, H.-U. (ed.) (2013): Strafgesetzbuch.
Nomos-Kommentar. Volume 2. 4th edition. Baden-Baden.

Kubiciel, M. (2012): Das deutsche Inzestverbot vor den Schranken des EGMR.
Die Entscheidung und ihre Folgen fir die strafrechtswissenschaftliche Debatte.
In: Zeitschrift flr Internationale Strafrechtsdogmatik, 7 (6), 282-289.

Kuhl, K.; Heger, M. (2014): Strafgesetzbuch. Kommentar. 28th edition. Munich.

Laufhiitte, H. W.; Rissing-van Saan, R.; Tiedemann, K. (ed.) (2009):
Strafgesetzbuch. Leipziger Kommentar. Volume 6. 12th edition. Berlin.

Leavitt, G. C. (2003): Incest/Inbreeding Taboos. http://www.encyclopedia.com/
doc/1G2-3406900222.html [2014-09-03].

Leavitt, G. C. (1989): Disappearance of the incest taboo: a cross-cultural test of
general evolutionary hypotheses. In: American Anthropologist, 91 (1), 116-131.

Lieberman, D. (2008): Moral sentiments relating to incest: discerning
adaptations from by-products. In: Sinnott-Armstrong, W. (ed.): Moral
Psychology. Volume 1: The Evolution of Morality: Adaptations and Innateness.
Cambridge, 165-190.

Lohnig, M. (2010): “Unerlaubte Stillungen des Begattungstriebs”? - Der
juristische Diskurs tiber die Strafbarkeit des Inzests zwischen 1750 und 1850.
In: Kroppenberg, |.; Lohnig, M. (ed.): Fragmentierte Familien. Brechungen einer
sozialen Form in der Moderne. Bielefeld, 207-232.

Noble, M.; Mason, J. K. (1978): Incest. In: Journal of Medical Ethics, 4 (2), 64-68.

No&then, M. (2012): Vortrag bei der Anhérung des Deutschen Ethikrates

zum Thema “Inzestverbot” am 22. November 2012 im Veranstaltungsblock
“Humangenetische Aspekte.” http://www.ethikrat.org/dateien/pdf/anhoerung-
22-11-2012-noethen-ppt.pdf [2014-09-02].

82



Roxin, C. (2009): Zur Strafbarkeit des Geschwisterinzests. Zur verfassungsrech-
tlichen Uberpriifung materiellrechtlicher Strafvorschriften. In: Strafverteidiger,

29 (9), 544-550.

Schlegel, A.; Barry IlI, H. (1991): Adolescence. An Anthropological Inquiry. New
York.

Schmuhl, H.-W. (1987): Rassenhygiene, Nationalsozialismus, Euthanasie.
Von der Verhtitung zur Vernichtung “lebensunwerten Lebens,” 1890-1945.
Gottingen.

Schneewind, K. A. (2010): Familienpsychologie. 3rd edition. Stuttgart.

Schoénke, A.; Schroder, H. (ed.) (2014): Strafgesetzbuch. Kommentar. 2gth
edition. Munich.

Schramm, E. (201): Ehe und Familie im Strafrecht. Eine strafrechtsdogmatische
Untersuchung. Tubingen.

Schwager, R. (2005): Was sind die Folgen, und wie kann geholfen werden? In:
Castagna (ed.): Sexuelle Ubergriffe unter Geschwistern. Jahresbericht 2005.
Zurich, 8-13.

Sebo, J. (2006): The ethics of incest. In: Philosophy in the Contemporary World,
13 (1), 48-55.

Westermarck, E. (1934): Recent theories of exogamy. In: The Sociological
Review, a26 (1), 22-40.

83



CITED DECISIONS

BGH, 2 StR 204/60 from 26 July 1961
BGHSt 16, 175

BGH, 2 StR 242/00 from 25 October 2000
BGHSt 46, 176

BGH, 3 StR 255/80 from 24 September 1980
BGHSt 29, 336

BGH, XII ZR 49/11 from 15 May 2013
BGHZ 197, 242

BVerfG, 2 BvF 2/90, 2 BVF 4/92, 2 BVF 5/92 from 28 May 1993
http://www.servatunibe.ch/dfr/bvo88203.html [2014-09-05]
(= BVerfGE 88, 203)

BVerfG, 2 BvL 43/92, 2 BvL 51/92, 2 BvL 63/92, 2 BVL 64/92, 2 BvL 70/92,
2 BvL 80/92, 2 BVR 2031/92 from 9 March 1994
http://www.servatunibe.ch/dfr/bvogoi4s.html [2014-09-05]

(= BVerfGE 90, 145)

BVerfG, 2 BvR 392/07 from 26 February 2008
http://www.bverfg.de/entscheidungen/rs20080226_2bvro3g207.html
[2014-09-01]

(= BVerfGE 120, 224)

ECtHR, 43547/08 from 12 April 2012
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-110314
[2014-09-02]

84



ABBREVIATIONS

BGB
BGBI.
BGH
BGHSt

BGHZ

BT-Drs.
BVerfG
BVerfGE

ECHR
ECtHR
GBI.
GG
No.
Para.

RStG

StGB

Biirgerliches Gesetzbuch (Civil Code)
Bundesgesetzblatt (Federal Law Gazette)
Bundesgerichtshof (Federal Court of Justice)

Entscheidungen des Bundesgerichtshofs in Strafsachen
(Decisions of the Federal Court of Justice in Criminal
Cases)

Entscheidungen des Bundesgerichtshofs in Zivilsachen
(Decisions of the Federal Court of Justice in Civil Cases)

Bundestagsdrucksache (Bundestag printed paper)
Bundesverfassungsgericht (Federal Constitutional Court)

Entscheidungen des Bundesverfassungsgerichts
(Decisions of the Federal Constitutional Court)

European Convention on Human Rights
European Court of Human Rights
Gesetzblatt (Law Gazette)
Grundgesetz (Basic Law)

Number

Paragraph*

Reichsstrafgesetzbuch (Criminal Code of the German
Empire)

Strafgesetzbuch (Criminal Code)

(* Translator’s note: In the original German citations, “Rn.” [Randnummer, or literally “num-
ber on the margin”] refers to the practice of numbering paragraphs in the margin of many
German legal opinions. Here, “Rn.” is translated as “para.”.)

85






Members of the German Ethics Council

Prof. Dr. med. Christiane Woopen (Chair)

Wolf-Michael Catenhusen, former State Secretary (Vice-Chair)
Prof. Dr. theol. Peter Dabrock (Vice-Chair)

Prof. Dr. iur. Jochen Taupitz (Vice-Chair)

Prof. Dr. med. Katrin Amunts

Constanze Angerer, former President of Munich Regional Court |
Prof. Dr. med. Frank Emmrich

Dr. med. Christiane Fischer

Prof. Dr. phil. habil. Dr. phil. h. c. lic. phil. Carl Friedrich Gethmann
Prof. Dr. med. Dr. phil. Thomas Heinemann

Prof. Dr. iur. Wolfram Hofling

Priv.-Doz. Dr. phil. et med. habil. Dr. (TR) Ilhan Ilkilic, M. A.

Prof. Dr. med. Leo Latasch

Auxiliary Bishop Dr. theol. Dr. rer. pol. Anton Losinger

Prof. Dr. iur. Reinhard Merkel

Herbert Mertin, former Minister of Justice in the State of Rhineland-Palatinate
Prof. Dr. med. habil. Dr. phil. Dr. theol. h. c. Eckhard Nagel

Dr. phil. Peter Radtke

Ulrike Riedel, lawyer, former State Secretary in the State of Saxony-Anhalt
Prof. em. Dr. iur. Edzard Schmidt-Jortzig, former Federal Minister
Prof. Dr. theol. Eberhard Schockenhoff

Prof. Dr. med. Elisabeth Steinhagen-Thiessen

Prof. Dr. iur. Silja Voneky

Prof. Dr. med. Claudia Wiesemann

Dipl.-Psych. Dr. phil. Michael Wunder

Office

Dr. rer. nat. Joachim Vetter (Head of Office)
Dr. theol. Katrin Bentele

Carola Bshm

Christina Campos de Oliveira Feijao

Ulrike Florian

Steffen Hering

Petra Hohmann

Torsten Kulick

Dr. Nora Schultz

Dr. Isabelle Ulbrich-Kern

87



