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A INTRODUCTION

1. Subject of the Opinion

The issue addressed by this Opinion is the permissibility of
making the conclusion of a private-sector contract of employ-
ment or appointment as a permanent civil servant conditional
upon the collection and use of predictive health information.
The Opinion is thus concerned with the medical potential, the
ethical evaluation and the legal limits of the use of information
on the risks of illness in the engagement of private-sector em-
ployees and permanent civil servants.

The occasion for the specific consideration of this long-de-
bated matter is the type of conflict underlying cases like one
decided by the Darmstadt Administrative Court in 2004, which
involved the appointment as a permanent civil servant of a
teacher who had a high risk of developing Huntington’s disease
at some point in her life. This case highlights some of the prob-
lems and questions raised by health information indicative of
an increased risk of future illness.

In the Darmstadt case, a teacher who had applied for appoint-
ment as a permanent civil servant, when asked at the required
official medical examination about hereditary diseases in her
family, truthfully declared that her father suffered from Hunting-
ton’s disease (Huntington’s chorea). She was consequently re-
fused probationary appointment as a civil servant. The education
office justified the refusal on the grounds that, although the offi-
cial medical examination showed that the candidate was current-
ly fit, there was an increased probability that she would develop
Huntington’s disease within the next ten years, resulting in fre-
quent periods of occupational incapacity and ultimately in
premature permanent incapacity. The Darmstadt Administra-
tive Court found in favour of the teacher, whom the school au-
thorities in Hessen were ordered to engage as a civil servant on a
probationary basis.



There have been a number of other rulings comparable
with that of the Darmstadt Administrative Court.”* Their med-
ical background is as follows. Huntington’s disease is a rare, irre-
versible and progressive disorder of the central nervous system,
which generally manifests itself between the ages of 35 and 45
and leads to severe impairments, characterized by the gradual,
inexorable loss of physical and mental faculties, sometimes cul-
minating in total helplessness. Although the symptoms can
now be mitigated by drugs, the course of the disease cannot as
yet be halted. It is inherited as an autosomal dominant disorder,
which means that every child of a carrier of the predisposition
has a 50% risk of inheriting the relevant mutation. Hence the
family medical history can indicate whether a person carries the
risk.” Genetic testing can now determine whether an individual
carries the mutation and will therefore develop the disease.

2. Problems and anxieties

Such cases give rise to a number of questions. Can a person be
compelled by law or on social grounds to generate predictive
genetic information about himself™ and to disclose it to third

*  For instance, the family history of a young man in Bavaria showed that he
had a 50% probability of developing Huntington’s disease, so that he was
refused appointment in the police force with the status of a permanent
civil servant. To preserve his prospects of appointment as a permanent
civil servant, the applicant had undergone a genetic test, which revealed
that he did not carry the predisposition to the disease. Another man, in
Hessen, was refused engagement in the police force after truthfully
declaring at his medical examination that his grandfather suffered from
Huntington’s disease. The applicant had less than a 25% risk of himself
developing the disorder at some point, as his father, who was himself a
member of the police force with permanent civil servant status, was healthy.

** A newborn baby one of whose parents suffers from Huntington’s disease
has a 50% risk of developing the condition (the “a priori risk”). The older
the child becomes without falling ill, the less probable it is that he carries
the causative hereditary predisposition (the “a posteriori risk”). If the
child’s father has reached an age at which the risk of developing the dis-
ease has fallen to, say, 20%, the risk applicable to his son or daughter at
age 18 will be about 10%.

*** For simplicity, the masculine form is used in this Opinion for both sexes.
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parties? If one carries a genetic predisposition to a disease that
is likely, with a certain degree of probability, to become mani-
fest in the future, or if one is a member of a group with a cor-
responding familial risk, must one expect to be disadvantaged
when, for example, seeking employment or concluding an in-
surance contract?

A widespread consensus exists on the need for regulation of
these matters. Modern medicine and genetics are identifying
associations with genetic predispositions for more and more
disorders. Each such association permits the development of
methods of examination whereby predictive health informa-
tion can be generated (see Part B). The collection and use of
such information already has a statutory basis in a number of
countries; a corresponding law is in preparation in Germany.
In this Opinion, the National Ethics Council considers some of
the issues in question — in particular, whether it should be per-
missible to make the conclusion of a contract of employment
or appointment as a permanent civil servant conditional upon
the collection and use of predictive genetic or non-genetic
health information.

The discussion concerns the striking of an appropriate bal-
ance between the interests of the private- or public-sector em-
ployer, on the one hand, and those of the applicant for a post
or for appointment as a permanent civil servant, on the other.
The issue for the applicant is the right to informational self-de-
termination. The knowledge that one is at risk of developing a
serious illness in the future may cause appreciable distress.’
Hence no one should have such information forced on him
against his will: protection of the right of self-determination in
this case entails a right to remain in ignorance. This right may be
violated if candidates are required to have their predisposition

* This is particularly so if the predicted disease is untreatable. For this reason,
after human genetic counselling and reflection within the family or in a
self-help group, many people at risk of developing Huntington’s disease do not
take advantage of the possibility of undergoing predictive genetic diagnosis
to establish whether or not they actually do carry the predisposition.
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to future illness established and to disclose it in order to preserve
their prospects of engagement for a private-sector post or ap-
pointment as a permanent civil servant. Again, it should not be
permissible for applicants for private-sector jobs or for appoint-
ment as permanent civil servants to be unjustifiably disadvan-
taged (discriminated against) because they carry a risk of
developing a given disease. On the other hand, the private- or
public-sector employer has a justified interest in obtaining a fit
and efficient employee or civil servant who will not be incapaci-
tated by illness in the foreseeable future. An appropriate balance
must be struck between these two interests.

3. Definitions and distinctions

3.1. Pre-employment and precautionary
medical examinations

Pre-employment medical examinations are carried out by an
occupational physician at the instigation of an employer before
the conclusion of a contract of employment. They are intend-
ed to permit assessment of the applicant’s capacity for work
and of his health-related fitness. A private-sector employer
may make the conclusion of a contract of employment, and a
public-sector employer appointment as a permanent civil ser-
vant, conditional upon the result of the pre-employment med-
ical examination. Where third parties are likely to be put at
risk, specific fitness tests are stipulated (e.g. for pilots or the
drivers of passenger-carrying conveyances).?

Precautionary examinations in the field of occupational
medicine must be distinguished from pre-employment exami-
nations. The former are conducted partly in order to comply
with occupational safety and health legislation with a view to
identifying potential workplace hazards and work-induced
diseases. However, they are also concerned in part with work-
ers’ general healthcare.
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In addition, some precautionary examinations are pre-
scribed by law — e.g. by requirements of the employers’ health
and safety organizations and the Hazardous Substances Regu-
lations. These requirements provide that anyone likely to be put
at risk in the foreseeable future by engagement for or contin-
ued employment in a given post may not be engaged for or
continue to be employed in that post (e.g. posts involving work
with hazardous chemicals or intense noise).* Again, where rel-
evant hazards exist, the medical officer must also document an
employee’s health status, in case it is subsequently necessary to
establish whether an injury or disorder was acquired at the
workplace or predated the employment relationship.

This Opinion deals solely with the collection and use of
predictive health information in the context of pre-employ-
ment medical examinations.

3.2. Prognosis and prediction

Medical science distinguishes between the concepts of progno-
sis and prediction. A prognosis is defined as a statement about
the future course of a past or currently existing condition,
whereas prediction is concerned with the risk of a disease that
has not yet manifested itself. Both categories of forecasts of an
individual’s future health and illness — which may overlap — raise
similar problems in relation to pre-employment medical ex-
aminations, and are therefore considered together in this
Opinion. For simplicity, only the terms “prediction” and “pre-
dictive health information” are used here, except where the dis-
tinction between prediction and prognosis is relevant.

3.3. Genetic and non-genetic tests

For the purposes of this Opinion, genetic tests are deemed to be
all those which yield direct information on a person’s genetic
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endowment by analysis of substances taken from the body.
These are tests applied to chromosomes (cytogenetic analyses),
DNA or RNA (molecular genetic analyses) or gene products
(biochemical or immunochemical analyses). Depending on the
presence or absence of pathological manifestations, the exami-
nation will constitute either genetic diagnosis or a predictive
genetic test. Conversely, phenotypic examinations (e.g. analy-
ses of a person’s externally visible characteristics) or imaging
techniques are not considered to be genetic tests, even if informa-
tion on genetic traits can in certain cases be derived from them.
However, this Opinion cannot be confined solely to genetic
tests. Predictive health information that permits evidence-
based conclusions as to the future probability of conditions not
yet manifest at the time of examination can be generated by
other methods too. That said, predictive genetic tests have cer-
tain particularities. Genetic risk factors persist throughout the
life of an individual, even if their effects can be controlled at
phenotypic level. For this reason, they are often seen as espe-
cially threatening. Again, a number of diseases can be predict-
ed by genetic tests with very high probability (100% in some
cases). Furthermore, the long time span achievable by genetic
tests is not obtained with other methods. Finally, genetic tests
of hereditary characteristics yield information on the subject’s
relatives with greater certainty than other techniques. Notwith-
standing these differences, however, predictive health informa-
tion obtained by non-genetic methods gives rise, with regard to
the selection of applicants for employment in the private sector
and for appointment as permanent civil servants, to compara-
ble problems to those presented by genetic tests, as they too can
yield useful medical predictions. The use of predictions based on
non-genetic tests is therefore also considered in this Opinion.
The following sections deal, first, with the potential and
limits of the predictability of diseases (Section B) and with the
practice and legal situation of the collection of health-related
data for the purposes of appointment to private-sector posts
and to those with permanent civil servant status (Section C).
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Next, the problems posed by the use of predictive health infor-
mation in the conclusion of contracts of employment in the
private sector and in the appointment of permanent civil ser-
vants are discussed and possible solutions are assessed (Section
D). The Opinion ends with recommendations on the future
application of predictive health information (Section E).
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B POTENTIAL AND LIMITS OF THE
PREDICTABILITY OF DISEASES

In the exploration of the human genome over the last 20 years,
techniques of testing for predisposition to hereditary diseases
have been developed. Monogenic predispositions are distin-
guished from those with polygenic or multifactorial causes.
The first group includes a large number of diseases that be-
come manifest during the course of life and, while susceptible
to predictive diagnosis, are at present predominantly untreat-
able — for example, various hereditary muscular diseases and
neurodegenerative disorders. Although predictive diagnosis
does not as yet possess preventive or therapeutic significance, it
may be important in helping an affected individual to plan his
life. However, it becomes medically relevant in the case of dis-
eases that can in principle be treated or prevented, such as
hereditary cancers. In this group of diseases, genetic test results
can be used, for instance, to decide on appropriate methods of
avoiding the actual development of cancer (early diagnosis or
prophylactic surgery). In addition, with regard to the efficacy
and toleration of drugs, more importance may come to be at-
tached in the future to individual genetic endowment.

In polygenic or multifactorial predispositions, the effect of
a single gene or gene variant is appreciably less than in those
due wholly or predominantly to a mutation in one gene. Exam-
ples include familial predispositions to asthma or adult-onset
diabetes, as well as to cardiovascular disorders, for which vari-
ous studies have already identified genetic risk factors.

Hence forecasts of the future occurrence or course of diseases
may differ widely in their ability to determine:

»» the probability of occurrence of the disorder in question

(very high or only above average for the population);

»» the period of latency prior to the (potential) future time

of onset (whether the disease becomes manifest early, in the

medium term or late);

»» the severity of the (potential) future disease; and
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»» the certainty or uncertainty with which the severity of the
future disease can be predicted.
These predictions may be based on either genetic or non-ge-
netic test methods.

1. Predictions based on genetic tests

The human genome contains some 3.2 billion “building blocks”,
mostly in two copies. These form about 25 000 genes and in-
clude an as yet unknown, but no doubt much larger, number of
regulating elements. In a few million of these building blocks,
variants (“polymorphisms”) occur so frequently that they can
be detected in at least 1% of the population. Approximately
99.9% of the building blocks —i.e. the sequence of “genetic let-
ters” in the genome (the nucleotide sequence) — of two unrelat-
ed individuals of the same sex coincide. As far as can be
determined today, a few hundred thousand of an individual’s
gene variants are functionally relevant. They are responsible
for all hereditary differences between people, from “normal”
characteristics such as skin and hair colour to inherited dis-
eases. Where characteristic symptoms suggest the possibility of a
given hereditary disorder in an individual, genetic tests can be
conducted to confirm the diagnosis. These may also be an op-
tion for a person whose familial history or particular diagnos-
tic constellation indicates an increased risk of a specific genetic
disorder. In theory, however, mass screenings for individual or
even large numbers of gene mutations are also conceivable.
With the further development of genetic laboratory techniques
and the progress of scientific knowledge, blanket genetic tests
of this kind (gene chip or microarray technology) will become
possible at low cost.

Predictive genetic diagnosis can forecast the future onset of
a disease or the probability of its occurrence. Since disorders
with wholly or partly genetic causation can commence at any
age, these techniques can be used to predict subsequent onset
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sometimes decades before the condition becomes manifest.
However, it is also possible for the disease not to occur at all.
Genetic predispositions to illness fall into two basic groups:
those caused mainly by mutations in a single gene and those
due to a combination of several genetic and non-genetic fac-
tors. Genetic tests can also be distinguished by other criteria.

Monogenic hereditary diseases and predispositions. The proba-
bility of a given hereditary predisposition becoming manifest
in a carrier (its “penetrance”) depends on the nature of the ge-
netic effect. Monogenic hereditary diseases are due to muta-
tions of high or even 100 % penetrance. Depending on the type
of disorder, the pathology may already be manifest at birth, or
may not occur until later in life. Detection of a mutation with
100 % penetrance means that the disease will become manifest
in all cases unless the individual concerned dies from some
other cause first. Penetrance of 100% is observed, for example,
in Huntington’s disease, the spinocerebellar ataxias, various
hereditary muscular disorders, and forms of inherited blind-
ness and hearing impairment or deafness. However, mono-
genic hereditary diseases account for only a small proportion
of all disorders.

In the case of a hereditary predisposition to a cancer, the
probability of the condition becoming manifest in the carrier
of a mutation is usually in the range 50 to 80 %. With many of
these diseases, an appropriate familial determination can es-
tablish whether the predisposition exists in individual family
members, with a concomitant high risk of manifest disease.
The risk of onset of the relevant monogenic hereditary disease
in a specific situation can also be definitively ruled out by a ge-
netic test. In view of the very low prevalence of each individual
monogenic hereditary disease among the population, genetic
tests are in practice appropriate only in the event of suspicion
due to pathological symptoms or the family history.
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Multifactorial disorders. Besides the mutations that have phe-
notypic effects necessarily or with high probability, medical
science is discovering more and more mutations or genotypes
associated with a slight or moderate increase in the risk of illness,
for instance by a factor of 1.2 or 1.5 respectively. In other words,
instead of 10 out of 1000, 12 or 15 out of 1000 people would
then develop the relevant disease. Even so, the genotype con-
cerned might possibly have functional significance. A combina-
tion of different genotypes and exogenic factors (e.g. lifestyle)
may contribute to determining whether a genetic predisposi-
tion leads to the onset of manifest disease. Knowledge in this
field is still rudimentary. A fundamental problem is that the
correlation between a genotype that increases a risk of illness
only slightly and a specific disease is difficult to detect because
a given genotype may for example become pathogenically signif-
icant only in combination with another genotype at a different
gene locus, whether or not in interaction with specific external
agencies. The problem can only be solved by systematic studies
of large groups of patients. Considerable scientific advances in
this field may be expected in the next few decades. However, in
many cases it will not be possible to specify an exact risk, but
only a range.

Genetic susceptibility to harmful substances. Genetic factors may
be responsible for particular sensitivity to chemicals, such as
substances and materials used in production processes, as well
as medicinal products. Predictive testing for such susceptibili-
ties is in the interests of employees, as an individual with a rel-
evant predisposition may have a significantly increased risk of
illness when exposed to a given chemical substance. Examples are
glucose-6-phosphate dehydrogenase deficiency, in which certain
chemicals can cause red blood cells to break down (haemoly-
sis), or alpha-1-antitrypsin deficiency, where the development of
pulmonary emphysema is facilitated by air pollution.
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In addition, allergy testing may have great practical impor-
tance (e.g. as regards eczema in bricklayers, asthma in bakers, or
allergies in persons working with experimental animals). Ge-
netic factors play a substantial part in the causation of allergies,
although the predisposition is multifactorial. An allergy test may
also be in an employee’s interests, as a severe allergy may make
it impossible for the individual concerned to do a specific job.

Genetic risk profiles. Widespread concerns have been voiced
that it might in the future become possible, when many patho-
genic genes and their variants have been discovered, to establish
a genetic risk profile for an individual and to use it for predict-
ing the occurrence of various diseases without the need for a
family history. These concerns usually relate to the common
severe illnesses such as diabetes mellitus, hypertension, my-
ocardial infarction, strokes, allergies, autoimmune diseases,
epilepsy or psychiatric disorders. Twin and family studies have
convincingly demonstrated that genetic factors are involved in
the genesis of these and many other diseases, although in ways
that are not yet fully understood.

An appreciable proportion of the genetic predispositions to
the conditions mentioned are likely to be discovered within the
next decade. A knowledge of the genetic foundations will also
permit comprehensive predictive genetic diagnosis. It will be-
come technically feasible to determine individual genetic pat-
terns of predisposition to a wide variety of common severe
disorders (risk profiles). Individuals will be distinguishable in
accordance with their “dose” of hereditary predisposition to
specific diseases.

However, it is important not to overlook the fact that, with
the increasing realization of the complexity of genotype-phe-
notype relationships in multifactorial disorders, the interpreta-
tion of findings becomes more and more complicated, thus
exacerbating the risk of misinterpretation. Again, many indi-
viduals will carry more than one genetic predisposition, possibly
calling for mutually exclusive preventive measures. For these
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reasons, the difficulties of applying the growing body of genetic
information are more likely to increase than to decrease.

Owing to the far-reaching potential consequences of pre-
dictive genetic tests, attention has repeatedly been drawn to the
importance of the prior imparting of information and of the
right to remain ignorant, as well as to the need for human ge-
netic counselling.

Possible genetic determination of personality traits. Many expect
that one day genetic tests will also be able to determine an in-
dividual’s personality traits. It has been shown that close rela-
tions — in particular, monozygotic twins — are more similar to
each other in terms of measurable personality traits than more
distantly related or indeed unrelated persons, and that the
greater similarity can be interpreted genetically. However, these
are only statistical correlations. So far there is very little evi-
dence of actual correlations with specific gene variants. Even if
it eventually becomes possible to establish genotype-pheno-
type correlations affecting personality, these will always be no
more than statistical correlations with a relatively low level of
significance. The human brain possesses substantial functional
redundancy, so that even if a given function is less well devel-
oped, a considerable compensatory potential exists. Environ-
ment and biography exert appreciable influence on this system
too. Hence psychological tests are likely to remain superior to
genetic tests for the measurement of personality traits.

2. Predictions based on non-genetic tests

Predictions of the occurrence of a given disease or the proba-
bility of its occurrence can also be made on the basis of non-
genetic methods. Many of the testing techniques commonly
used in medicine permit prognoses of the course of developing
or already manifest disorders and include at least a predictive
element. These methods must therefore also be considered in
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relation to the issue addressed in this Opinion, particularly as
predictions may be the unintentional result of a diagnosis
made on account of unexplained symptoms.

Medical history. In certain circumstances, the taking of a med-
ical history and the collection of information on a person’s
current lifestyle may permit predictions of future risks. A past
viral infection of the liver, heart or brain may be indicative of
a “weakness” in the relevant organ. In the case of intermittent
disorders with immune reaction particularities — e. g. rheumat-
ic diseases, asthma, neurodermatitis, psoriasis or multiple scle-
rosis — the future health status of an individual patient can to
some extent be predicted on the basis of the previous course of
the condition. Lifestyle factors such as prolonged nicotine use
measurably increase the risk of cancer of the respiratory tract
and urinary bladder, as well as of atherosclerosis and its seque-
lae such as myocardial infarction and strokes. Alcohol use ex-
tending over a period of many years carries the risk of
increased doses and dependency, with a plethora of medical
and social consequences. Occupational stresses and exposure
to harmful substances, as are familiar in occupational medi-
cine, may also pose specific health risks.

Familial history. If certain disorders known to be hereditary oc-
cur in a person’s family, this may indicate an increased risk of
illness in the individual himself. There are a number of domi-
nant hereditary neurodegenerative disorders that become
manifest during the course of life — e.g. Huntington’s disease,
some forms of Alzheimer’s, various forms of cerebellar and
muscular conditions and peripheral neuropathies. Specific
forms of most cancers that run in families by the mechanism
of autosomal dominant inheritance are known — for example,
breast and ovarian cancer, various kinds of intestinal and skin
cancer, and malignant tumours of hormonal glands such as
the thyroid. In all these cases, a sufferer’s children and sib-
lings have up to a 50 % risk of developing the disease. In other

22

disorders occurring in familial clusters (multifactorial dis-
orders), a simple hereditary pathway is not identifiable. These
include high blood pressure, diabetes mellitus and allergies.
In the case of psychiatric illnesses too, family clusters are ob-
served. As a rule, the identifiability of a person’s risk of illness
depends on the number of family members known to be affect-
ed and on their age of onset. The statistical risk of ill
ness for a relative can be estimated from the family pattern, and
ranges between a few percent and over 30%. More precise
predictions based solely on the family history are not in gener-
al possible.

The familial history includes information on family mem-
bers who are themselves usually unaware that medical predic-
tions are being made about them or with their help and that
diagnoses of family members are being made.

Medical examination. Physical examination by a doctor can re-
veal a number of early manifestations of disorders and risk
constellations. For instance, high blood pressure or high body
weight presents a particular risk of cardiovascular diseases. The
results of physical examination often indicate a need for fur-
ther tests for a wide variety of organic disorders.

Imaging techniques. These include, for example, X-ray and ul-
trasound examinations, computer tomography and magnetic
resonance tomography. Such examinations are usually carried
out after simpler methods have suggested an increased risk.
However, X-ray and ultrasound examinations are also used for
screening population groups not at increased risk. The imaging
techniques mentioned can diagnose early manifestations of
disorders that present an increased risk to health in the longer
term — e.g. a wide variety of tumours, hereditary conditions
such as polycystic kidney disease, congenital malformations of
certain organs and degenerative brain disorders. The progno-
sis depends mainly on the nature of the disease, its amenabili-
ty to treatment and its current stage.
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Electrophysiological tests. Testing of the electrical activity of the
heart (electrocardiography, or ECG) is an important technique
of functional diagnosis of the myocardium and its contractili-
ty. An ECG permits prognoses and determination of the
longer-term risk of illness. The electrical activity of the brain is
tested to monitor epileptics and their therapy (electroen-
cephalography, or EEG). An EEG can also identify an increased
risk of convulsions, for instance after a head injury or in rela-
tives of epilepsy sufferers.

Biochemical blood tests. A large number of tests of many differ-
ent kinds currently exist. In addition to the testing of basal
function, provocative tests of the functioning of certain organs
may be conducted. Tests of blood chemistry are carried out not
only where a specific condition is suspected but also, owing to
their high diagnostic potential and low cost, for universal screen-
ing purposes. In this way conditions such as chronic inflamma-
tions, metabolic disturbances, tumours and increased risks of
cardiovascular diseases can be identified. Standard tables have
been compiled for establishing, for instance, the ten-year risk
of a lethal cardiovascular disorder in healthy subjects on the
basis of age, sex, smoking/no smoking status, blood pressure
and blood cholesterol level.

Prognostic test methods. Diseases may take different courses.
They may be completely and permanently cured (e.g. many in-
fections, bone fractures, or successfully treated tumours); they
may proceed in phases, intermittently or chronically (as in the
case of epilepsy, multiple sclerosis or rheumatic disorders); or
they may prove lethal if therapy fails (for instance, malignant
tumours or myocardial infarction). At onset, the course of a
disease or the likelihood of successful therapy is often not at
first clear. Medicine has long-established clinical parameters
for forecasting the outcome of the pathological process, often
based on probabilities. For example, probabilities of a cure or
of survival can be associated with various aspects of a cancer
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(the affected organ, tumour size and extent, the existence of
metastases, or histopathological findings). The prognosis can
be further refined by the use of modern laboratory techniques,
for instance by determining the pattern of gene activity in the
tumour (the expression profile).

3. Predictions based on psychological tests

Specifically directed psychological tests are often conducted to
determine an applicant’s fitness for a given occupation. This
applies in particular to employees — e.g. pilots, train drivers or
policemen — whose performance carries potential risks to third
parties. The relevant examinations include on the one hand
performance tests, for example of intelligence, concentration
or skill, and on the other personality tests, for determining
such parameters as a person’s standard reactions, for instance
to stress. Healthy subjects also undergo such tests, the aim be-
ing to classify them in accordance with the criteria of a partic-
ular fitness profile. Similar techniques are sometimes used for
filling posts in industry. These tests are often conducted by spe-
cialized human resources consultancies, which select candi-
dates by means of “assessment centres”.
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C COLLECTION OF HEALTH DATA FOR
PRIVATE-SECTOR EMPLOYMENT
PURPOSES AND FOR THE APPOINTMENT
OF PERMANENT CIVIL SERVANTS:

LEGAL SITUATION AND PRACTICE®

1. Private-sector contracts of employment

When contracts of employment are concluded in the private
sector, the main ways of collecting information on the health
status of future employees are direct interview, questionnaire
or a pre-employment medical examination. The conditions
governing the collection of this information are based partly
on statute law and partly on narrower definitions established
by the decisions of the courts.

In terms of statutory regulation, the main relevant provi-
sions are those of the Federal Data Protection Law (BDSG).
These imply that only the specific information required for the
particular contract of employment may be collected. Special
requirements apply to health data (Section 28(6) No. 3 BDSG):
the use of health data is permissible only if there is no reason
to assume that interests of the person concerned that are de-
serving of protection argue against such use and that these in-
terests take precedence. For the purposes of the necessary
balancing of interests, the principles of the right to question es-
tablished by case law, as set out in the following sections of this
Opinion, must be observed.

There are still no specific provisions on genetic data. These
were demanded as long ago as in 1996 by the International
Labour Organization (ILO). The ILO Code of Practice on the
protection of workers’ personal data explicitly states that ge-
netic screening should be limited to cases explicitly authorized
by national legislation. A similar formulation can be found in
the European Commission’s 2004 draft on the protection of
workers’ data. In Germany, the Bundestag [Lower House of Par-
liament], in the context of the demand for statutory regulation
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of the protection of workers’ data, has repeatedly advocated
statutory provisions on the processing of genetic data.

The statutory and judicial requirements applicable to the
collection of health data also have implications for the possibil-
ity of obtaining additional information on the basis of explicit
consent by the applicant. Such consent can relate solely to ac-
cess to information that is required for the purposes of the spe-
cific contract of employment and whose use would also be
permissible according to the principles of the right to question
established by case law. This generally accepted principle was
developed to counter the pressure to which applicants are ex-
posed owing to the particular importance attaching to the se-
curing of employment.

1.1. The employer’s right to question and
the employee’s obligation to answer or
provide information

1.1.1. Basic principles

According to the decisions of the Federal Labour Court (BAG),
an employer is granted a right to question only to the extent
that he has a “justified interest, which can be approved and is
deserving of protection, in obtaining an answer to his question
for the purposes of the contract of employment”™® This interest
of the employer must objectively be so strong that it outweighs
the employee’s interest in the protection of his personal rights
and in the inviolability of his individual sphere. Accordingly,
the extent of the employer’s right to question in relation to ex-
isting medical conditions depends on whether these are rele-
vant to the employment relationship to be entered into. In the
view of the BAG, the employer’s right to question is confined
“essentially [...] to the following points:

»»Is the prospective employee suffering from a disease or im-

pairment of health status whereby his fitness for the proposed
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activity is restricted permanently or at periodically recur-
ring intervals?
»»Is the prospective employee suffering from communicable
diseases which, while not impairing his own performance,
will place future colleagues or customers at risk?
»»Is there a likelihood of incapacity to work at the time of
engagement or in the foreseeable future, due for example to
a planned operation, an approved stay at a rehabilitation
clinic or a current acute disorder?””
Apart from this, employees are obliged only in particular circum-
stances to disclose illnesses without being specifically requested
to do so. Such circumstances exist only if the applicant is aware
that he is totally unfit for the work offered to him or that it is
impossible for him to discharge the required duties.

1.1.2. Questions about manifest disorders
with prognostic implications

If an employee is asked about a condition such as hypertension
or hyperlipidaemia, he is admittedly also being asked about a
manifest (health-related) condition; however, an additional, if
not the principal, aim of the question is to permit prediction of
his future health status. On the basis of the foregoing principles
laid down by the BAG, such a question is permissible if the an-
swer is relevant to the contract of employment. But this is not
likely to be the case, in relation to the conditions mentioned, ex-
cept in occupations involving intense physical exertion. Only
then is it appropriate to assume that the pre-existing condition
may lead in the relatively short term to the loss of the employ-
ee’s labour. Yet in practice it is manifestly the rule for questions
about the above medical conditions to be asked.

1.1.3. Questions about predictive information

Unlike the right to question in relation to existing medical condi-
tions and diseases, questions on predictive genetic information
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known to the employee are directed solely towards the assess-
ment of a health risk. The principles developed by the courts
apply equally to the collection of such information. However,
these principles have been interpreted in different ways.

It is sometimes concluded from the above that questions on
predictive genetic health information are always impermissible.
According to this view, an employer can never have a justified
interest that can be approved and is deserving of protection in
obtaining answers to such questions, because the prospective
nature of genetic analyses makes it completely uncertain
whether a disease will become manifest at all. In the few cases
in which the occurrence of the disease can be predicted with al-
most 100 % certainty,* the time of onset still remains indetermi-
nate. This information is therefore often not relevant to the
current employment relationship, as the employee may have
changed jobs by the time the disease becomes manifest. Hence
only an abstract risk to the employer’s interests exists. For this
reason, information on the results of genetic tests is held to be
unnecessary and disproportionate in terms of the employee’s
personal rights.

Conversely, in exceptional cases it is deemed incumbent on
an employee to disclose information — but only if the employ-
ee is absolutely certain that his genetic predisposition will pre-
vent him from carrying out the proposed work.

The courts have not to date ruled explicitly on these issues.

1.2. Pre-employment medical examinations

1.2.1. Introduction

Another way of obtaining health information about job appli-
cants is the use of pre-employment medical examinations
(which are usually compulsory in large enterprises). These are
medical examinations required by the employer, according to

* For example, Huntington’s disease.
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the results of which a contract of employment will or will not
be concluded. Such examinations are usually conducted only
after the selection procedure has narrowed the field to one spe-
cific applicant. The aim of a pre-employment medical exami-
nation is thus not to select the “best” applicant, but to exclude
one already chosen for a given activity should he be unfit for
that activity on health grounds.

However, in carrying out pre-employment medical exami-
nations, occupational physicians often also conduct tests of an
applicant’s general health status, in order to draw his attention to
possible risks to his health; these constitute precautionary exam-
inations. Although the distinction between the two kinds of ex-
amination is in theory quite sharp, the boundaries between
them are in practice blurred. The same applies to the question of
possible occupational-medicine concerns about the proposed
post, for instance in the case of an allergy or a pre-existing liver
disorder in a paint shop worker. Here, the main purpose of the
examination is to prevent existing pathology from becoming
manifest or being exacerbated in the workplace.

The scope of the medical examinations to be carried out
upon the engagement of an employee is seldom fixed by law or
collective agreements. It essentially conforms to the de facto
standard adopted in occupational medicine, and thus compris-
es a general medical examination (height, weight, pulse, blood
pressure, eyesight and hearing, pulmonary function, condition
of mouth and teeth, examination of the thorax, digestive or-
gans and extremities, testing of the nervous system and reflex-
es, and possibly ECG), as well as the determination of certain
laboratory values (complete blood count, blood sedimentation,
blood sugar level, and liver, uric acid and creatinine values). In
addition, an extensive medical history is often taken from the
applicant himself, covering not only present and past activities
and former occupational stresses and exposures but also
lifestyle, existing and past diseases or complaints and any current
medications. The familial history is manifestly of only secondary
importance and serves mainly to complete the overall impression
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(e.g. metabolic disorders or cursory questions about hereditary
diseases). According to company medical officers, even family
clusters of diseases do not influence the decision as to a candi-
date’s fitness. Pre-employment examinations do not as a rule
include questions about hereditary disorders such as Hunting-
ton’s disease.

Employers receive from the company medical officer only
the result of the applicant’s health-related fitness examination,
but no information on the results of individual tests and diag-
noses. The company medical officer may also formulate condi-
tions — e.g. individually tailored protective measures — subject
to which there will be no health concerns. Time-limited health
concerns may also be expressed and reviewed in a subsequent
examination. Permanent concerns resulting in a reccommenda-
tion not to appoint an applicant on health grounds are, accord-
ing to company medical officers, the exception.

Determination of the permissibility of pre-employment
medical examinations is substantially governed by the princi-
ples laid down by the Federal Labour Court (BAG) on the right
to question.

1.2.2. Examination for manifest medical conditions
with prognostic implications

It is doubtful whether the majority of tests carried out in prac-
tice (see Section 1.2.1. above) are in fact relevant to the partic-
ular job situation. If they only constitute a wide-ranging deter-
mination of an applicant’s health status, they must be deemed
impermissible.

1.2.3. Predictive tests

Possible future pathology has hitherto in practice manifestly
played no part in establishment of an applicant’s health-relat-
ed fitness. Certain behaviours, such as smoking or the practice
of dangerous sports, associated with an increased risk of future
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diseases or accidents are not used as criteria for exclusion be-
cause they are deemed to be aspects of personal lifestyle that
belong to an individual’s private sphere.”

Company medical officers in fact tend to take a sceptical view
of the value of predictive information. Although some 20% of
employees leave their jobs prematurely for health reasons,” this
is attributable mainly to disorders of the locomotor system and
to psychiatric conditions and behavioural disturbances. These
cannot be unequivocally predicted. Assessment of an appli-
cant’s personality and motivation is not regarded as falling
within the competence of a company medical officer. However,
some spinal conditions, such as scoliosis, may signify that an ap-
plicant is unsuitable for a job involving constant heavy lifting.

Some companies require job applicants to be screened for
drugs in their pre-employment medical examination. Current
drug use is stated by occupational physicians to be one of the
most frequent reasons for a company medical officer to declare
an applicant unfit. An HIV test is carried out only in certain
occupations involving a risk to health or where the applicant’s
capacity would be limited owing to his acquired immune defi-
ciency, for instance because tropical diseases might take a more
severe course and any necessary active vaccinations might be
less effective.

According to company medical officers, there is no stan-
dard assessment of prior medical conditions with predictive
value or of existing intermittent disorders. If there is a risk of
premature incapacity for work, an applicant is occasionally
deemed unfit on health grounds — e.g. in the case of a history
of cancers, multiple sclerosis or myocardial infarction.

Very little experience with predictive genetic information
has hitherto been amassed in the field of occupational medicine.

* Whether an employer can exclude smokers from certain jobs on non-
medical grounds is another matter.

** However, not all labour-market-induced early retirements are due to illness.
In Germany, persons on the general labour market who are able to work for
less than six hours a day for health reasons receive a pension for reduced
earning capacity.
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According to the experts consulted at the National Ethics
Council’s hearing, relevant findings — e. g. determination of the
genetic mutation responsible for Huntington’s disease — do not
constitute grounds for rejection. With regard to the predispo-
sition to other disorders too, there is plainly felt to be no need
for the use of predictive health information.

As stated in Section 1.1., the principles on the right to ques-
tion developed by the courts apply also to tests for circum-
stances with predictive significance and hence in particular to
genetic tests — as with the collection of genetic data in all other
situations. Here too, however, opinions diverge. Some again
call for statutory prohibition, whereas others consider that
such tests are permissible if the genomic analysis serves the
purpose of diagnosing acute or imminent conditions that may
result in the applicant’s becoming unfit for work, appreciably
limit his specific fitness for the proposed post, or carry an appre-
ciable risk to himself, to customers or to colleagues. Blanket ge-
netic screening of this kind, without any indication of a prior
disorder, is universally deemed impermissible.

1.2.4. Possible risks to third parties

Predictive health information is regarded as necessary where it
serves the purpose of precluding possible risks to third parties, as
in the case of compulsory fitness tests for pilots. An aeromedical
fitness certificate calls not only for tests of eyesight and hearing,
blood and urine, but also for an ECG, an EEG and measurements
of lung volume and ventilation rates. Applications for a certificate
are refused in the event of the diagnosis of, for example, epilep-
sy, psychotic symptoms, neuroses, addictive conditions and
personality disorders, especially if these have led to strange be-
haviour — i.e. behaviour regarded as deviating from the norm.*

Other predictive information is also used. For instance, if a
person’s blood pressure, with or without treatment, permanently
exceeds 160 (systolic) or 95 (diastolic), he is deemed unfit for
flight crew duties. An individual decision on fitness may be
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necessary in the case of, for instance, slightly raised blood pres-
sure coupled with other risk factors. To facilitate assessment of
the risk of cardiovascular disorders, serum lipids, including
cholesterol, are determined at initial examination and in the
first examination after a pilot reaches the age of 40. Applicants
with a Body Mass Index (BMI)” exceeding 35 may be deemed
fit only if specific conditions are satisfied. As a general rule,
physical “deviations from the norm”, including obesity or mus-
cle weakness, may necessitate in-flight or simulator-based
medical tests.

2. Public sector

2.1. Public-sector manual workers
and salaried employees

The principles set out above on the right to question and on
pre-employment medical examinations should, according to
the prevailing view expressed in the literature, apply also to
public-sector manual workers and salaried employees. Under
Section 7(1) of the Federal Collective Agreement for Public
Sector Salaried Staff (BAT), these workers must, at the employ-
er’s request, demonstrate their physical fitness by means of a
certificate issued by a doctor appointed by the employer. Ac-
cording to the literature, this provision effectively results in a
procedure that essentially corresponds to that applicable to
employees in the private sector. It also manifestly corresponds
to actual practice.

* The Body Mass Index is defined as weight in kilograms divided by the
square of height in metres. A BMI of 35 corresponds, in a person 1.80 m
(5 ft 11in) tall, to a body weight of 113 kg (17% stone or 249 pounds).
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2.2 Permanent civil servants

2.2.1. Selection criteria

Under Article 33(2) of the German Basic Law, (Section 8(1) of
the Federal Law on Permanent Civil Servants (BBG),  and the
relevant provisions of the laws on permanent civil servants ap-
plicable in the individual Léinder, the appointment of perma-
nent civil servants is governed by the principle of “selection of
the best”. This means that the fittest candidate must always be
selected. The concept of fitness is a comprehensive criterion of
suitability that covers the entire personality of the applicant
and subsumes the other two elements explicitly mentioned in
Article 33(2) of the Basic Law (qualification and professional
background). It is acknowledged that the fitness of an appli-
cant includes the aspect of health. Both jurisprudence and the
literature presuppose that an applicant is unfit in health terms
if the possibility of future disease or indeed of permanent in-
capacity to work before attainment of the general age limit or of
any special age limit (as, for example, in the case of the police
force) “cannot be ruled out with a high degree of probability”’
According to the decisions of the courts, doubts as to the health
status of an applicant may arise not only from the medical ex-
amination but also from other circumstances, such as long peri-
ods of sick leave during the probationary period.” This means
that the judgement of an applicant’s health-related fitness in-
cludes a prognostic element that allows a probability assess-
ment and does not only cover the applicant’s physical health
status at the relevant time."

The demanding requirements laid down by the courts with
regard to the health-related fitness of an applicant are deemed

* “Every German has equal access to any public office according to his
fitness, qualification and professional background.”

** “Candidates shall be found by calls for applications. They shall be selected
according to fitness, qualification and professional background without
regard to sex, descent, race, faith, religious or political views, origin or

relationships. [...]"
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to be justified by the risk bound up with the public-sector em-
ployer’s duty of care.” This risk arises because a permanent civ-
il servant is required to serve until the prescribed age of
retirement and has a lifelong duty of loyalty, while the employ-
er has a duty of maintenance and care for the lifetime of the
permanent civil servant and of his surviving dependants (Sec-
tions 54 and 79 of the Federal Law on Permanent Civil Servants
[BBG]). Dismissal on the grounds of ill health, as provided for
in the private-sector labour legislation, is precluded.” Owing to
these mutual, lifelong obligations, particular importance is at-
tributed to the requirement of health-related fitness.

However, the decisions of the administrative courts have
been criticized on the grounds that ultimately they merely
transfer the risk to the statutory pension scheme. According to
this view, a candidate should be declared unfit on health
grounds only if he would be so declared as a severely disabled
person.” The requirements as to the prospective capacity for
work of severely disabled individuals vary from Land to Land,
ranging from five years (e.g. in Baden-Wiirttemberg,*
Bavaria® and Schleswig-Holstein™) to ten years (e.g. in Hes-
sen,” North Rhine-Westphalia® and Saxony™). In Lower Sax-
ony, on the other hand, it is stipulated that incapacity for work
must not commence before the expiry of the probationary pe-
riod (which varies, according to the relevant career branch, be-
tween one year and a maximum of five years) or, where a
candidate is immediately appointed for life, that he must not
be incapacitated at the time of appointment.* Moreover, the
regulations usually state that a generous approach — ultimately
more so than with non-disabled persons — should be adopted
with severely disabled persons so as to facilitate their integra-
tion. For this reason, a shorter predictive period applies to the
severely disabled.

*  Public- and private-sector employers with a staff of not less than 20 must
appoint severely disabled persons to at least 5% of posts.
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2.2.2. The right to question

Questions about manifest diseases with prognostic implications
The appointing authority can question an applicant about his
health-related fitness either in a pre-employment interview or
by means of a staff questionnaire, and indeed often does so.
The questions concern such matters as current complaints,
past illnesses (in particular, those affecting the heart, lungs [tu-
berculosis], liver, kidneys, digestive organs, thyroid, spine and
limbs, mental illnesses, allergies and infectious diseases, surgi-
cal operations, accidents, periods spend in a hospital or sana-
torium or at a health resort), regular medications, drug use,
smoking, alcohol consumption and sporting activities; a famil-
ial history is often also taken (with questions about hyperten-
sion, nervous diseases, diabetes or other significant disorders
in parents and siblings).” However, it is evident that only su-
perficial attention is often paid to the answers.

According to the decisions of the administrative courts,
while not all health-related questions are permissible, those
relevant to the specific decision on the appointment of a can-
didate are.”” The courts have not so far ruled on the limits of
this right to question. However, on the basis of their state-
ments about the criteria applied for the assessment of health-
related fitness, it may be assumed that questions about the
existence of prior diseases are deemed permissible even if the
person’s health is not currently impaired and the disorder
is not relevant to the job,” as this is the only way to arrive at a
prognostic decision on the candidate’s future health status.
At any rate, questions about whether the candidate belongs
to one of the major groups affected by HIV and about sexual
orientation have certainly been considered permissible with
a view to deciding whether an HIV antibody test should be
carried out.*

It has even been held that it is incumbent on a candidate, as
a part of his duty of cooperation, to release doctors who are
treating or have treated him from their obligation of profes-
sional secrecy so that the medical officer can inspect his medical
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records.” The limits of the duty of cooperation are deemed to
be set by the candidate’s personal rights.*

Conversely, some authors consider that a balancing of in-
terests comparable with that required by the Federal Labour
Court (BAG) for the private sector should also be demanded in
the law applicable to permanent civil servants. This would imply
a balancing of the public-sector employer’s interests deemed to
be deserving of protection against the personal rights of the
applicant enshrined in Article 2(1) in conjunction with Article
1(1) of the German Basic Law, including his right to informa-
tional self-determination. The requirement of equal treatment
stipulated in Article 33(2) of the Basic Law, the prohibition of
disproportionate measures and ultimately also the doctrine
that there must be a specific statutory provision are also in-
voked. These authors therefore consider questions such as
whether the candidate belongs to one of the major groups af-
fected by AIDS to be impermissible.

Questions about predictive information
As to the decisions of the administrative courts, so far only the
Darmstadt Administrative Court has ruled on the extent to
which questions about genetic predispositions are permissible
under the law applicable to permanent civil servants.” The
Court does not consider that a question about a familial histo-
ry of hereditary disorders infringes the candidate’s personal
rights. In its view, the necessary prognosis as to the future
course of the candidate’s health status can be made by the med-
ical officer in accordance with the rules of the art only
if he is able to take genetic predispositions into account. In this
connection, the Administrative Court does not dispute
the fact that questions about genetic predispositions consti-
tute a far-reaching encroachment on the candidate’s inti-
mate sphere.

The Court’s judgement follows the line established by the
Munich Higher Administrative Court (VGH), which held, with
regard to an HIV antibody test, that the applicant’s current
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physical state was not the only factor relevant to arriving at a
probability-based assessment of his health-related fitness.*®

Specifically, the Court stated that the candidate could not
be deemed to possess the necessary health-related fitness if his
current health status suggested the possibility of the premature
onset of occupational incapacity. Conversely, in the case of pre-
dispositions indicative of the possibility of the future occur-
rence of relevant disorders, the existence of the predisposition
had to be established before it could be assumed that the can-
didate lacked health-related fitness. However, it could not be
asserted that the predisposition existed if the probability of its
existence was equal to the probability that it did not exist.
Where the probability of development of a hereditary disorder
was only 50 %, it could not therefore be affirmed that the can-
didate had a predisposition on the basis of which the possibility
of future illness or the occurrence of permanent occupational
incapacity before attainment of the prescribed age limit could
not be ruled out with a high degree of probability.”

2.2.3. Pre-employment medical examinations

All candidates for appointment as civil servants for life must
undergo a prior official medical examination® for determining
current health status as well as, in the form of a long-term prog-
nosis, for establishing whether premature incapacity for work
on the grounds of ill health is likely. As stated, the crucial differ-
ence from the pre-employment medical examinations conduct-
ed in the private sector and elsewhere in the public sector is the
addition of the element of the long-term prognosis — which is
not specifically confined to the proposed activity with its par-
ticular demands and stresses.

Official medical examinations for the appointment of per-
manent civil servants in Germany are currently conducted by
more than 440 health offices or special staff medical services,
some of which apply prescribed examination profiles, for in-
stance to establish fitness for particular occupational groups
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and posts, such as in the fire service (fitness for using respira-
tors or for diving into water), the police and judicial enforce-
ment, work with certain chemicals, or work with VDUs. In
addition, each Federal Land has its own individual administra-
tive regulations that govern the scope of examination.

The situation of an official medical examination precludes
an ordinary doctor-patient relationship; as a rule, there is no
relationship of trust between the candidate and the doctor, be-
cause the results of the examination may have appreciable ef-
fects on the candidate’s subsequent career. Information given
by the examinee about his personal or familial medical history
cannot usually be verified. However, the medical officers who
conduct these examinations do not consider themselves re-
sponsible for delving further into candidates’ histories to dis-
cover medical conditions and disorders. The information given
by a candidate is questioned only if the examination reveals
conspicuous adverse findings.

In the appointment of permanent civil servants, a public-sec-
tor employer, like his private-sector counterpart, is not provid-
ed with diagnoses. However, he receives a detailed description
of the candidate’s health status and prognosis, on the basis of
which he can assess the candidate’s health-related fitness.

The appointing authority is free to accept or reject the find-
ings of the medical officer. The decision on engagement or ap-
pointment as a permanent civil servant is a matter for the
recruiting institution, so that where appropriate the need for
personnel may partly determine how strictly the criterion of
health-related fitness is applied for the purposes of selection.
Employers do not generally report back to the doctors working
in the health offices.

The examination results are also supplied to the candidate,
who as a rule receives a copy of the medical officer’s opinion.
Where a candidate is refused appointment as a permanent civil
servant, he is advised that he can contest the decision by insti-
tuting proceedings before the Administrative Court. A consi-
stent body of case law does not exist; cases are always decided
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individually, and even persons whose health-related fitness is
greatly restricted are sometimes appointed as permanent civil
servants.”

Examination for manifest disorders with prognostic implications
Pre-employment examinations as a rule comprise measure-
ment of height and weight, examination of the skin and mu-
cosae, testing for cyanosis, dyspnoea and oedema, inspection of
the oral cavity, pharynx and dentition, examination of the thy-
roid, testing of eyesight and hearing, examination of the thorax
(X-ray), lungs, heart and circulation (including pulse and
blood pressure), abdomen, liver, urinary and sexual organs (in-
cluding urinalysis), spine, limbs and nervous system, and as-
sessment of mental health.

Laboratory tests are widespread but not universal. As a rule,
blood count, liver and creatinine values and urine status are
determined. Serum lipid levels are not normally evaluated.
More extensive technical tests of hearing and eyesight are con-
ducted in some Federal Linder if the physical examination has
indicated an impairment. However, detailed eyesight and hearing
tests are essential for some occupational groups where fitness is
a particular issue. The health offices seldom conduct ECGs.
Lung X-rays and tests of pulmonary function are normally un-
dertaken only if indicated by the physical examination.

A full self-reported medical history is usually taken, some-
times by means of structured questionnaires to be completed by
candidates. In a few cases, the questionnaires are precompiled by

*  For instance, the appointment of a 44-year-old salaried primary school
teacher as a permanent civil servant was initially refused owing to an
adverse prognosis of health-related fitness. She had a congenital dysplasia
of the hip, suffered from slight hemiplegia and hypertension, and was
taking drugs for impaired thyroid function. After petitioning the Bremen
Administrative Court, she obtained her appointment as a permanent civil
servant. In another case, an overweight 37-year-old teacher was refused
appointment as a permanent civil servant even after litigation at the
Administrative Court. Although the teacher, who was 169 cm (5 ft 6% in) tall
and weighed 99.2 kg (15% stone or 218 pounds) (BMI 34.8), currently
possessed unrestricted capacity for work, the prognosis of health-related
fitness was negative owing to the possibility of sequelae.
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the employer. The information requested includes, for exam-
ple, details of current complaints, past illnesses, smoking/no
smoking status, gynaecological problems and disorders in the
family.” However, the familial history is taken only as a guide
and is usually kept relatively short; the incidence of cancer in
the family is irrelevant to assessment of a candidate’s fitness.
Even if a woman knows that she has, for example, a hereditary
predisposition to breast or ovarian cancer, this information is
not normally used. The case featured in the media concerning
a teacher’s risk of developing Huntington’s disease, as a result
of which she was initially refused appointment as a permanent
civil servant, is regarded as an exception.”

An adverse health prognosis is given, for instance, in the
case of chronic disorders with a foreseeably progressive or un-
predictable course such as multiple sclerosis, severe mental ill-
ness (e.g. psychoses) or recent cancers. However, account is
sometimes taken of the fact that the capacity for work depends
on the specific activity and that some activities are perfectly
compatible with certain disorders.

Although the courts have not yet ruled comprehensively on
the legal limits applicable to pre-employment medical examina-
tions, the Darmstadt Administrative Court has clearly indicated
that general examinations by a medical officer, necessary for
determination of a candidate’s current health status and for
making a reliable prediction in accordance with the rules of the
medical art, are in principle permissible. The same applies, in
the view of the Court, to supplementary examinations (includ-
ing those by medical specialists), provided that the general ex-
amination indicates a specific need for them. Particular
justification is necessary only where a candidate’s intimate
sphere or bodily integrity is permanently affected, by virtue of
his personal rights. Apart from this, the Court holds that suffi-
cient protection is guaranteed because the disclosure of the in-
formation obtained in the examination to third parties, and
hence also to the future public-sector employer, is dependent
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on the candidate’s consent, as the medical officer is also subject
to the obligation of professional secrecy.”

Predictive tests

Existing risks or risk factors are taken into account by many
medical officers in the context of the prognostic part of their
assessment if they give rise to an increased probability of fre-
quent illness or the onset of permanent incapacity to work before
the prescribed age limit is reached. For instance, if a candidate
is so overweight that the Body Mass Index (BMI) exceeds 30, a
high risk of sequelae is considered to exist. Excess weight may
also be regarded as a reason for a negative prognosis in terms
of fitness for particular activities, unless a re-examination re-
veals a downward tendency. A strong suspicion, or confirmed
diagnosis, of addictive disorders is also regarded as a risk factor.
In some cases, high blood pressure is deemed, in official med-
ical reports, to be a chronic disorder.

The proportion of reliably predictable or genetically diag-
nosable disorders is currently considered to be very low com-
pared with the most frequent causes of premature incapacity
for work (mental illnesses and behavioural disorders: 32 %;
conditions affecting the musculoskeletal system and connec-
tive tissue: approximately 18%; pathology of the circulatory
system: about 14 %*).
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D EVALUATION BY THE NATIONAL
ETHICS COUNCIL

1. Initial situation and evaluation criteria

Medical genetics currently offers an increasing number of tech-
niques for determining whether an individual carries genetic
characteristics associated with diseases. They permit short- or
long-term predictions of the probability of the occurrence, and
sometimes also of the course, of diseases. The use of genetic
tests in the world of work has been the subject of debate for
many years now. In the past, the discussion centred on private
employment relationships; it is only recently that attention has
also come to be focused on issues of selection in the appoint-
ment of permanent civil servants.

Concerns about “genetic discrimination” are widespread
and are reinforced by situations such as the conflicts men-
tioned earlier over appointment to the permanent civil service.
Genetic diagnosis gives rise to worries about comprehensive
genetic screening (e.g. using gene chip technology), stigmatiza-
tion and discrimination, sometimes also affecting genetic rela-
tives. Predictive genetic diagnosis is felt to be particularly
problematic in the case of untreatable diseases. However, as
shown in Section B, not only genetic but also other tests and
examinations can generate predictive health information. For
this reason, the potential for stress and abuse associated with
the collection of data by genetic tests is not a particularity of
genetic data. Nor is it justifiable for genetic information on
possible pathology to constitute grounds for stigmatization and
discrimination — e.g. in the case of positive HIV status. Hence
the thesis of a rigid genetic “exceptionalism”, which assigns a
fundamentally different status to genetic data from that of oth-
er medical information, is untenable.

Yet the predictive value of genetic tests is exceptionally
high for a number of diseases. Furthermore, such tests permit
more frequent and more precise statements about the health of
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relatives than traditional tests and examinations. Again, inher-
ited genetic traits are elements of a person’s biological consti-
tution that persist for life. It is therefore understandable that
genetic data are perceived differently from other medical infor-
mation. This could imply unjustifiably unequal treatment of
applicants for a post on account of genetic traits.

The prohibition of discrimination, whether on the grounds
of genetic or non-genetic medical information, follows from the
principle, which is firmly enshrined in our culture and constitu-
tion, of the equal value of all human beings irrespective of their
medical status and hence also of their genetic predisposition.
However, this does not mean that everyone must automatically be
treated equally. Not every form of unequal treatment constitutes
discrimination. For instance, it is taken for granted that pregnant
women are excluded from certain activities involving exposure
to pollutants or radioactivity. Hence discrimination exists only if
unequal treatment is unjustified. For this reason, it is important
to establish the grounds which may justify unequal treatment.

The question arising for the purposes of conclusion of a
private-sector contract of employment or appointment as a
permanent civil servant is how the collection and use of pre-
dictive information should be appropriately limited in order to
ensure that no one is unjustifiably refused access to a post on
account of his genetic predisposition or other findings with
pathological implications.

The problems are not solved solely by making predictive di-
agnosis conditional upon a candidate’s consent. After all, an ex-
aminee is not necessarily consenting “voluntarily’, for he must
consider the possibility of being turned down for the desired
post if he refuses the required examination. Hence the need to
establish in law what information about diseases of possible fu-
ture onset a private- or public-sector employer may demand of
an applicant, and what diagnostic techniques may be used by
occupational physicians or public-sector medical officers in
pre-employment medical examinations and applied by them
as a basis for the assessment of health-related fitness.
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A crucial problem of evaluation posed by the use of predic-
tive health information for the purposes of employment in the
private sector and appointment to the permanent civil service
is the striking of a fair balance between the interests of the em-
ployer and those of the candidate. The employer wishes to re-
cruit an applicant who is fit for the proposed post in terms not
only of qualification but also of health and who will not be in-
capacitated by ill health in the foreseeable future. The candi-
date, on the other hand, wishes to have his prospects of
obtaining the job subjected to as few limitations as possible
and at any rate not to lose the job merely because he carries a
quantifiable risk of developing a certain illness in the future. A
fair balancing of interests in this case cannot in practice simply
be derived from ethical or constitutional principles. For this
reason, any specification of, say, time limits or probability
thresholds, as necessary for the purposes of regulation, may ap-
pear arbitrary. However, it will be less so if the balancing is car-
ried out on the basis of a consistent system of values and is
guided by the form in which interests have been balanced in
other social contexts.

Another relevant point in the present context is that, for
structural reasons, employers enjoy greater flexibility of action
than employees. Constitutional principles therefore overlap
with and supplement private employment relationships. These
relationships are to that extent also linked to the fair distribu-
tion of opportunity, the safeguarding of material subsistence
and the guaranteeing of social participation.

2. Private-sector employment relationships

The basis for the balancing of interests must be the criteria en-
shrined in the current labour legislation. Accordingly, private-
sector employment relationships are contracts governed by the
principle of contractual freedom, so that employers are in
principle free to decide whom to engage on the basis of what
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information. However, the collection and use of the informa-
tion must not encroach unjustifiably on applicants’ personal
rights. Where health data as yet unknown to the applicant him-
self are to be collected, his right to remain ignorant must also
be allowed for. The balancing of interests must take account of
the fact that employment relationships in our society are at the
same time social relationships whereby fundamental life oppor-
tunities are allocated: access to employment is of paramount
importance. For this reason, although the legal system in prin-
ciple recognizes employers’ freedom of decision, it restricts
their discretion in the field of selection and recruitment by
limiting the right to question and to demand medical exami-
nations and by prohibitions of discrimination.

The National Ethics Council believes that some of the prin-
ciples developed by case law need to be spelled out in greater
detail, while others need to be corrected.

2.1. Information on a candidate’s health status
at the time of engagement

No one disputes an employer’s right to select job applicants ac-
cording to whether, at the time of engagement, they possess the
physical, mental and health-related fitness necessary for the
proposed activity. The employer bears an entrepreneurial risk
and therefore has a justified interest in ensuring that the new
employee is available without restriction for the duties he de-
fines. Questions about a candidate’s health status and medical
examinations are therefore permissible where they are neces-
sary in order to establish the applicant’s fitness for the pro-
posed activity at the time of engagement.

For assessment of the permissibility of medical examina-
tions, the cause of a given disease having implications for an
employee’s duties is immaterial. From this point of view, infec-
tious diseases, for example, should not be assessed differently
from genetic disorders. In so far as medical examinations are
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permissible, genetic techniques should at any rate not be ruled
out a priori. Conversely, test and examination techniques are
not necessarily unproblematic simply because they employ
non-genetic methods. The issue here is the significance of the
information and its importance for the individual concerned
and possibly also for his family, and not the method whereby
the information was generated. Hence the exclusion of genetic
tests only is not an appropriate solution to the problem.

2.2. Information on a candidate’s
future health status

The question of whether employers should also have the right
to select applicants on the basis of their predicted longer-term
health status and its possible effects on their fitness for the job is
more difficult to answer. As stated in Section C, the courts have
hitherto accepted the use of predictive information to a certain
extent. However, the case law is not very precise in this respect.

In the view of the National Ethics Council, clear distinc-
tions must be drawn here. Employers rightly share the risk that
an employee already engaged might become incapacitated by
ill health, through the continued payment of wages or salary in
the event of illness and through restrictions on dismissal on the
grounds of ill health. The risk of illness is borne by an employ-
er in the context of his general entrepreneurial risk even if the
illness is partly occasioned by the employee’s own actions — for
instance, by smoking or the practice of dangerous sports. This
sharing of the risk, which takes account of the paramount im-
portance of a job, should not undergo a relative shift by the im-
mediate exclusion of applicants who are perfectly fit in terms
of health at the time of selection and merely carry an increased
risk of becoming incapacitated by illness in the future.

Again, the accuracy and reliability of predictive health in-
formation is often very limited (see Section B). Reliable fore-
casts of likely diseases can be made only in a limited number of
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cases even if genetic testing techniques are used. In most in-
stances only probabilities can be predicted. Even if the prediction
of a disorder is unequivocal, great uncertainty often attaches to
its timing and to the severity of the symptoms. For this reason,
the exclusion of applicants with an unfavourable health prog-
nosis would often fail to achieve its aim, as they might not fall
ill during the period of their employment contract, or be af-
fected to an extent that impairs the performance of their du-
ties, or indeed at all.

In the few cases in which a condition can be predicted in the
long term with a high degree of probability, two points must be
considered. First, the longer an employer can make use of an
employee’s services, the more reasonable it is for him to accept
the risk of illness; and, second, in the event of an employee’s
permanent incapacity, a private employer can dismiss him on
the grounds of ill health.

In the view of the National Ethics Council, a fair balance of
interests between employer and applicant can be achieved by
allowing the employer only limited access to information
about an employee’s future health status. The Council takes the
view that the approach of the Federal Labour Court, according
to which it is permissible to enquire only into circumstances
“likely”, if they occur, to give rise to incapacity for work “in the
foreseeable future”, needs to be further clarified and to be ap-
plied also to pre-employment medical examinations.

On the one hand, the collection and use of predictive and
prognostic health information at the time of engagement
should be confined, at objective level, to disorders or predispo-
sitions to disorders with a greater probability (more than 50 %)
of occurrence than of non-occurrence and having appreciable
effects on the employee’s capacity for work. On the other hand,
with regard to time limits, it should be permissible to take ac-
count only of effects that may be anticipated within a period to
be set by law or collective agreement. The usual probationary
period of six months could be taken as a guide for establishing
an appropriate period. Although an employment contract can
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admittedly be terminated during the probationary period
without any reason being given, the prognostic period of six
months granted to employers is nevertheless significant, be-
cause a prediction that a disease will probably become manifest
during the probationary period may have the consequence that
a candidate is not engaged in the first place.

In practice, therefore, an employer’s right to question and
the scope of pre-employment medical examinations are essen-
tially confined to the identification of pre-existing medical con-
ditions in the person himself. Even if a genetic mutation that is
certain to lead to the manifest occurrence of a hereditary disease
(e.g. Huntington’s disease) is found, the balance of probabili-
ties is that it will not manifest itself within a six-month period.
On the other hand, if, for example, a cancer or a myocardial in-
farction for which an applicant has already undergone treat-
ment is likely to recur within the stated period, this might have
implications for his engagement or non-engagement.

Conversely, on the basis of the principles set out above, even
the results of routine medical tests for the assessment of gener-
al health status — e.g. of blood pressure or blood chemistry, or
ultrasound examinations — must be disregarded. The taking of
a familial history must also be ruled out. This can, as a rule, re-
veal at most a 50 % risk in an applicant, which does not consti-
tute a predominant probability that he himself will be affected
in the future. Only in exceptional cases — for instance, if both
parents suffer from a hereditary form of cancer (e.g. hereditary
bowel cancer) — do children have an a priori risk of more than
50% of developing the disease. Even then, however, a predic-
tion covering a period of; say, six months is not possible. Apart
from this, a familial medical history yields information that en-
croaches on the personal sphere of the applicant and the mem-
bers of his family in such a way that it cannot on any account
be deemed to fall within the purview of the general informa-
tional interests of an employer.

For the purpose of establishing the balance of probabilities,
all that needs to be determined is whether premature incapacity
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for work is likely as a result of the relevant (specific) predisposi-
tion in the candidate. The (non-specific) basal risk, according
to which every applicant has a certain probability of premature
incapacity for work, should be disregarded.

Access to existing medical documents such as family doctors’
medical records should be permitted only with the consent of
the person concerned and only to the extent that the foregoing
considerations allow prior diseases and predispositions to be
taken into account.

2.3. Risks to third parties

More thoroughgoing examinations for currently symptom-
free conditions or ones of predictable onset should be permis-
sible only if they are necessary to preclude specific risks to third
parties that are inherent in the nature of the activity (as in the
case of pilots, bus drivers or kitchen staff). In certain circum-
stances, it should be possible for these examinations to be con-
ducted even where the manifest occurrence of the disease is not
likely in the foreseeable future or where the probability of its
occurrence is not greater than that of its non-occurrence. In
this situation, the principle of proportionality must be ob-
served. From this point of view, for example, a test for suscep-
tibility to convulsions (epilepsy) would be permissible in the
context of an aeromedical fitness examination. Conversely,
predictive genetic testing for a progressive degenerative retinal
disease such as pigmented retinopathy would not be permissi-
ble, as deteriorating eyesight can also be identified early on at
symptomatic level by regular tests.

2.4. Precautionary examinations

Examinations to determine the fitness of an applicant for a
post must be distinguished from precautionary occupational-
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medicine examinations intended to protect an applicant from
health risks or directed towards the general care of an applicant’s
health. Contrary to current practice today, such examinations
should be separated organizationally from pre-employment
medical examinations and should ideally be conducted only af-
ter the conclusion of a contract of employment.

In some cases, however, it appears justifiable to make pre-
cautionary examinations a condition of appointment to a post
— for example, if workplace hazards combine with specific sus-
ceptibilities in an applicant so that he is thereby placed appre-
ciably at risk. Such susceptibilities may be wholly or partly due
to genetic factors — e.g. where a post entails exposure to radia-
tion, toxic substances or allergens, or in cases of glucose-6-
phosphate dehydrogenase deficiency. In such instances, an
applicant’s individual susceptibility may adversely affect his fit-
ness for the proposed post. Every reasonable effort must then
first be made to control the source of the hazard and thereby to
raise the level of industrial safety. The above principles govern-
ing the possible rejection of an applicant (i.e. that the suscep-
tibility should be taken into account only if the balance of
probabilities is that the disorder will become manifest within a
specified period) should be applied only if this is not feasible.
More extensive exclusions from engagement should be possi-
ble only as provided by the general rules of industrial health
and safety and ought not to be subject to the individual discre-
tion of the occupational physician or employer.

3. Public sector

The above principles should also apply to public-sector appoint-
ments of salaried employees and non-permanent civil servants.
However, further consideration is necessary to determine
whether they are also applicable to the situation of permanent
civil service appointments.
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Where a person is appointed as a permanent civil servant,
the public-sector employer assumes a duty of care towards, and
an obligation to provide for the welfare of, the civil servant that
persist throughout his life. This obligation continues in the
event of premature incapacity to work. Unlike a private-sector
employer, who can dismiss an employee on the grounds of ill
health, his public-sector counterpart lacks the possibility of
terminating a permanent civil servant’s contract if he becomes
permanently unfit for work owing to illness.

In this situation, the public-sector employer has an under-
standable interest, when a candidate undergoes an official
medical examination for the purposes of appointment as a
permanent civil servant, not only in establishment of the can-
didate’s current health-related fitness, but also in predictions of
his likely future fitness.

However, here too a fair balance of interests must be struck.
The employer’s interest in obtaining a permanent civil ser-
vant who will remain capable of performing his duties for
many years cannot claim absolute precedence over a candi-
date’s interest in not being excluded from access to appoint-
ment as a permanent civil servant from the outset owing to an
impairment of his health that is likely to arise only at some fu-
ture date. As with private-sector employment contracts, the de-
cision should be made on the basis of the degree of probability
of a future health impairment and of the period within which
the impairment may be expected. Current case law, too, is
based on a judgement of probabilities, but rejects a candidate’s
appointment as a permanent civil servant from the outset if
the risk of premature occupational incapacity cannot be ruled
out with a high degree of probability. This means in practice
that even an insignificant risk of premature incapacity suffices
for exclusion from appointment as a permanent civil servant.
In the view of the National Ethics Council, however, appoint-
ment to the permanent civil service, like the conclusion of a
contract of employment in the private sector, should be refused
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only if the balance of probabilities indicates premature inca-
pacity (probability exceeding 50%). Nor should the taking of a
familial medical history be permissible (see Section D 2.2.).

Where the reliability of the prediction is low, the public-
sector employer should carry the risk of premature incapacity.
This seems fair if it is borne in mind that, at 50 % probability, the
forecast event does not occur in half of all cases: every other af-
fected candidate will be refused appointment as a permanent
civil servant although he will never actually develop the pre-
dicted disease, so that such candidates will in practice be ex-
cluded for no reason.

Should the period within which a predicted disease, with
the possible consequence of incapacity for work, must manifest
itself be longer than the approximately six months proposed
for the private sector? This point calls for further discussion.

The longer duration of a public-sector employer’s obliga-
tion argues in favour of a longer period over which the future
health-related fitness of a candidate may be taken into account
for the purposes of the decision on whether to appoint him as
a permanent civil servant. After all, a relatively long prediction
period of five or ten years (variable according to the particular
regulations governing permanent civil servants, which differ
from one Federal Land to another) applies even to severely dis-
abled persons, whose integration into the world of work is par-
ticularly desired. The existence of these provisions also shows
that time limits on the period covered by a prediction are not
foreign to the law governing the permanent civil service. Again,
the prediction of a severe disorder that will eventually result in
permanent incapacity for work may be almost as distressing to
the person concerned as an actual severe disability.

On the basis of a five-year prediction period for all appli-
cants for permanent civil service posts, which is in line with the
provisions applicable to severely disabled persons in some Fed-
eral Linder, the results of predictive genetic tests are in practice
immaterial, because it cannot as a rule be assumed that disor-
ders detectable by a predictive genetic test will, on the balance
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of probabilities, become manifest or indeed lead to significant
incapacity for work within a five-year period.” In this situation,
at most information on previous medical conditions suffered
by the candidate will be significant in practice. Here there are
indeed cases in which the disease may be expected to recur
within five years.

Conversely, if a ten-year prediction period is adopted, a num-
ber of predictive genetic tests may become relevant in practice,
as the onset of incapacity to work can then be predicted with
greater probability. This is true, for example, of certain neu-
rodegenerative conditions such as spinocerebellar ataxias,
Huntington’s disease, certain muscular disorders and familial
cancers. In addition, the longer the prediction period, the
greater the significance of prior diseases will be.

The following considerations argue in favour of the adop-
tion of a five-year period:

It can be exceedingly distressing for a candidate to be con-
fronted with information about an appreciably increased risk
of future illness. The longer the prediction period, the more
likely such a confrontation becomes. The same applies to the
risk of exclusion from access to appointment as a permanent
civil servant. These effects would be acceptable only if the use
of predictive health information really were an appropriate
means of protecting a public-sector employer’s legitimate in-
terest in avoiding the financial burden of premature incapaci-
ty for work. Although this burden is in fact appreciable, only a
negligible proportion of it is attributable to disorders that can
be predicted at the time of a candidate’s appointment as a per-
manent civil servant. Psychological and physical disturbances
due to the interaction of lifestyle and occupational stresses are
more likely to predominate in this respect. Predictive tests and
prognoses cover only a small number of relatively arbitrarily

*  For example, a person may have more than a 50% risk of illness if both
parents carry the same dominant pathogenic gene. In this case the lifelong
risk of illness in that person is up to 75%. However, even in these cases it
will as a rule be impossible to predict that the disease will, on the balance
of probabilities, become manifest in the next five years.
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selected persons for whom such predictions are possible in accor-
dance with the present state of the art of medicine, including
that of genetic diagnosis. Exclusion based on such predictions
is not a suitable means of significantly reducing the number of
early retirements on health grounds and the consequent drain
on the public purse. However, the affected candidates would be
hit particularly hard. This suggests that it should be permissible
for predictive and prognostic health information to be demand-
ed and used only in the case of conditions and predispositions
with more than a 50% probability of having a non-negligible
effect on an applicant’s health-related fitness within the next five
years. There should be no obligation to disclose information
without a request to that effect.

It is permissible for more demanding health-related re-
quirements to be imposed for appointment to the permanent
civil service than those permitted by the private-sector labour
legislation. If the law governing the permanent civil service
were brought into line with that applicable to the private sec-
tor, as advocated in various circles, this might also entail an ap-
proximation of the conditions for engagement and hence
diminish the importance of predictive health information.
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E CONCLUSIONS AND
RECOMMENDATIONS

Not only genetic but also other diagnostic methods can be used
to establish shorter- or longer-term probabilities of the occur-
rence and course of diseases. In this respect, predictive genetic
tests do not differ fundamentally from other methods.

Forecasts of diseases may be either prognoses or predic-
tions. A prognosis is defined as a statement about the future
course of a past or current disorder, while a prediction con-
cerns the risk of a disease that has not yet become manifest. Al-
though the various forms of forecasting differ according to their
time horizon and precision, they pose comparable problems
for the engagement of both private-sector employees and per-
manent civil servants.

1. It is legitimate for an employer, when deciding whether to
engage an applicant, to consider whether, at the time of en-
gagement, the applicant possesses the physical, mental and
health-related fitness necessary for the proposed activity.
This means that at least questions about the job-related health
status of an applicant at the time of engagement are permis-
sible and must be answered truthfully by the applicant.
Medical examinations and questions about an applicant’s pri-
or personal medical history are likewise permissible provided
that they are necessary to establish that the applicant is fit
for the proposed activity at the time of engagement.

2. Inthe selection of applicants, only limited use of information
on diseases or predispositions that might not affect fitness
until some time in the future should be permissible. The on-
ly information it should be possible to use concerns diseases
and predispositions that will, on the balance of probabilities,
have a non-negligible effect on an applicant’s fitness for the
post in question within a period after engagement to be set by
law or collective agreement (e.g. on the basis of the usual
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six-month probationary period). An applicant’s obligation to
answer questions by the employer or examining physician
truthfully should be confined to this information.

On the basis of the conditions set out above, the taking of a
familial medical history for the purposes of pre-employment
medical examinations is impermissible, because it cannot
furnish sufficiently reliable information on the variation of a
candidate’s health-related fitness over a period of six
months after engagement.

Similarly, medical examinations directed towards future fit-
ness should be permissible only if they relate to disorders or
predispositions that will, on the balance of probabilities,
have a non-negligible effect on an applicant’s fitness for the
relevant post within the above period after engagement.
Such examinations should not be permissible for screening
purposes, but only where a specific reason exists for sus-
pecting the presence of such a disorder or predisposition.
This precludes the application in pre-employment exami-
nations of a number of routine medical methods of evalu-
ating a patient’s general state of health.

More thoroughgoing examinations for currently symptom-
free or predictable conditions are permissible if they are
necessary having regard to the principle of proportionality
in order to preclude specific third-party risks inherent in
the nature of the activity (e.g. in the case of pilots, bus driv-
ers or kitchen staff).

The cause of a disorder is immaterial to assessment of the
permissibility of all the medical tests and examinations
mentioned in the previous recommendations. In this respect
infectious diseases, for instance, should be judged no differ-
ently from those with genetic causes.

7.

10.

11.

The conduct of medical examinations must in all cases be
subject to the examinee’s consent.

The only information the examining doctor may impart to
the employer is whether the applicant is fit for the proposed
post. Specific results must not be divulged to an employer.

Pre-employment statutory or regulatory examinations car-
ried out for precautionary occupational-medicine reasons —
i.e. to protect workers from workplace-related health haz-
ards — are unaffected by the above considerations.

Precautionary examinations over and above those prescribed
by law should not be undertaken on recruitment and used
for assessment of an applicant’s fitness. However, tests for spe-
cific susceptibilities to risks associated with the proposed
post (e.g. exposure to certain substances or noise) may be in
applicants’ interests. Applicants should therefore be informed
of their entitlement to have such tests conducted by a doctor
of their choice, to enable them to decide whether to persist
with their application for the post should a risk be established.

The principles set out above cannot be applied without reser-
vation to the appointment of permanent civil servants. In
this instance the public-sector employer assumes a duty of
care towards, and hence an obligation to provide for the
welfare of, a civil servant that persist throughout his life
(even in the event of premature incapacity for work). For
this reason, the interest of the public-sector employer, and
hence also of the public at large, in a long-term prediction
of an applicant’s fitness for work is more deserving of
recognition than the corresponding interest of an employ-
er subject to the private-sector labour legislation, who does
not have to bear the risk of permanent incapacity for work
in the same way.
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12.

13.

14.
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Nevertheless, it seems inappropriate to exclude from eligi-
bility for appointment as permanent civil servants the small
number of persons for whom technical advances in medicine,
including progress in genetic diagnosis, may permit a long-
term prediction of future incapacity for work. While the ex-
clusion of such candidates would not appreciably reduce
the number of early retirements, it would be particularly
distressing for the affected group.

By analogy with the regulations applicable in the individual
Federal Liinder to the appointment of severely disabled per-
sons as permanent civil servants, it should be permissible to
demand and use predictive and prognostic information on-
ly if it relates to disorders or predispositions that will have
non-negligible effects on an applicant’s health-related fit-
ness in the next five years.

Except as regards the above-mentioned particularities of
the legislation governing permanent civil servants, all the
principles enumerated with regard to private-sector em-
ployees apply equally to the appointment of permanent civ-
il servants. This means that predictive and prognostic
health information may be demanded and used only if it re-
lates to disorders or predispositions with more than a 50 %
probability of having non-negligible effects on a candidate’s
health-related fitness within the next five years.
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